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gawe 4 Clawson - direct 1471 

i 

(Witness excused.) 

I 

HARVEY J. CLAWSON, called as a witness 

by the defendant Scansaroli, havina been first duly 

sworn by the Clerk of the Court, testified as follows: i 

I 

MR. STILLMAN: Call Mr. Harvey Clawson. 

I 

DIRECT EXAMINATION 
BY MR. STILLMAN: 

i 

Q Mr. Clawson, I'm going to ask you to speak riaht 
out so these ladies and gentlemen can hear what you have come* 

to tell us. i 

I 

Where do you live, sir? 

A I live in Ebensburg, Pennsylvania. Cambra County. 

Q How long have you lived in that part of the country, 
sir? ^ 

A All my life, 51 years. 

Q Do you know Joseph Scansaroli? 

A I do. 

j 

Q By the way, what is your occupation, sir? 

i 

t 

A I*m a steel worker, Bethlehem Steel Comoanv; Dart 

I 

tine police chief in the Township where. I live. I 

Q How long have you been with Bethlehem steel? 

A 26 years. 

| 

Q How long ago was it that you net Joseph Scansaroli? 
A I mat Jce back in the early fifties, first pa-t of 1 
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1 

2 

1950, '51. 

1 

i 

3 

Q I gather you have continued to know him over the 

i 

i 

4 

years. Of course, there was a time that he left that area aryl 

5 

then, of course, came back, is that right? 

i 

! 

i 

6 

A Absolutely, yes. 

i 

i 

t 

7 

Q Do you live nearby to him? 

1 

1 

i 

8 

A I live practically, say a neighbor, a couple of 

i 

i 

9 

houses away. 

i 

10 

Q You don't measure in blocks in Ebensburcr, do you? 

! 

11 

A No, not out there where we live, you don't. It's 

i 

i 

« 

i 

12 

a rural area. 

1 

i 

13 

Q Do you know other people in the community who knew 

* 

\ 

14 

Joseph Scansaroli? 

i 

i 

15 

A I know pretty near everybody in that area. Mos: 

i 

16 

everybody knows Joe. Joe was my scout master back 

i 

17 

in -he early 50 s, had about 35 boys. Most of them bovs are 

i 

18 

there, too, in that area. They all know Joe. 


19 

Q Do you know what Joseph Scansaroli's reputation 


20 

is for honesty, integrity, truth and veracity? 


21 

A You couldn't say anything against Joe in that part 


22 

of the country whatsoever. Joe is honest. 


23 

MR. STILLMAN: Thank you, sir. 


24 

i 


25 

i 

t 
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CROSS EXAMINATION 
BY MR. VELIE: 

Q Mr. Clawson, did you come up last night? 

A I flew up last night. We get in about 10. 

Q Thank you for coming. 

THE COURT: Thank you, sir. You may be excused. 
(Witness excused.) 
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1 

jhe Zanzuccki - direct 1474 


2 

MR. STILLMAN: Albert Zanzuccki. 


xx 3 

ALBERT A, ZANZUCCKI, called as a 


4 

witness on behalf of the defendant Scansaroli, having 

1 

| 

j 

5 

been first duly sworn by the Clerk of the Court, 


6 

testified as follows: 

i 

xx 7 

l 

DIRECT EXAMINATION i 

1 

8 

BY MR. STILLMAN: 

i 

i 

t 

9 

Q Dr. Zanzuccki, where do you live, sir? 


10 

A Ebensburg, Pennsylvania. 


11 

Q What is your occupation? 

l 

i 

12 

A I am Chairman of the Department of Business 

13 

Administration at St. Francis College, Loretta, Pennsylvania 

i 

i. 

14 

Q Would you try to keen your voice up a little bit,’ 

i 

15 

please, sir. 

1 

i 

16 

What is your educational background? 


17 

► 

A I received my undergraduate degree at Indiana 


18 

State University at Indiana, Pennsylvania, my Masters at the 

i 

1 

19 

University of Pittsburgh and my Doctorate at Penn State 


20 

University State College, Pennsylvania. 

l 

21 

0 That Doctorate is in education, sir? 


22 

A It is in education and finance. 


23 

Q How long have you been teaching at St. Francis 

i 

24 

College? 


25 

A . This is my 29th year. 

» 

j 
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I 

Q In addition to teaching at the school, do you 
maintain an accounting practice in that area? 

I 

A Yes, I do. I have an accounting practice with , 

another partner, Mr. Kuzemchak. 

Q Zanzuccki and Kuzemchak? ; 

i 

A Yes, sir. i 

t 

Q Do you know Joseph Scansaroli, sir? 

1 

A Yes, I do. 

Q How long have you known him? 

i 

A All my life, and I might say that not only 

• i 

I 

knowing him, I know his paternal grandncther and paternal 

I 

grandfather and material grand mother and material grand¬ 
father . 

I- 

Q How have your paths crossed, that is, how apart * 

i 

from the family relationship, how else have you and Joseph 
Scansaroli come to know each other? 

A Mr. Scansaroli was also a student of min e when 
he attended St. Francis College. I have had him in class 
and I have had — I got to know him very well thTrouqh class 
participation and also as Chairman of the Department of 
Business Administration. 

Q Did you play any role in his determination to 
attend St. Francis College? 

A Yes, I did. 
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Q How did that cone about? 

A After the services I had occasion to talk to his 

Dad and his Dad told me that he was -- his son was interested 

f 

in going tr> college. So I convinced him that that was the 
proper thing to do and the father then talked to his son and 
he enrolled at St. Francis College. 

Q What was his father's occupation, sir? 

A His father was a miner. 

Q Apart from Joseph being a student of yours, have 

I 

you and he come to have any professional relationship? 

A Yes. I have a limited practice in accounting 
because my duties at the college take quite a bit of my tira. 

I 

So when a person is looking for some accounting work I would 
refer them to Mr. Scansaroli. 

Q Have you had occasion to talk to those people and 


to others with respect to Joseph's reputation for honesty 
and integrity, truth and veracity? 

A Yes, I have. As I — being an educator you alwayl 


! 


want to follow up and I would contact these various clients 
and ask them about Joe and they spoke very highly about his 
honesty and integrity. 

Q If you had to choose a word to summarize his 
reputation for those qualities, what word would you choose, 
sir? 
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jhe Zanzuccki - direct 1477 , 

cross 

A I think I would choose excellent. 

i 

MR. STILLMAN: Thank you very much, Doctor. 

I 

Your witness. 

CROSS EXAMINATION | 

BY MR. VELIE: 

Q Dr. Zanzuccki, thank you for coming. I take it yb': 

I 

came up last night as well, is that the idea? 

A Yes, I did. 

Q In thatcase you haven't heard any of the accountin' 
proofs in this case, have you? 

! 

A NO. 

Q The witnesses or examined the work papers? 

i 

| 

A No, I haven’t. 

I 

MR. VELIE: Thank you. I 

i 

THE COURT: Thank you, sir. You may be excused. , 
THE WITNESS: Thank you. 

(Witness excused.) i 

MR. STILLMAN: Call Joseph Scansaroli. | 

JOSEPH SCANSAROLI, called as a witness 

on his own behalf, having been first duly sworn by the 

I 

Clerk of the Court, testified as follows: 

\ 

DIRECT EXAMINATION 

i 

BY MR. STILLMAN: 

i 

Q Mr. Scansaroli, Joe, you know I have a somewha* 1 
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2 

loud 

voice. I would like you to talk right out to me so 


3 

that 

the ladies and gentlemen can hear everything that 

you 

I 

4 

have 

to 

say. Would you try to do that, please? 

1 

5 


A 

Yes, sir. 



6 


Q 

How old are you? 



7 


A 

38. 



8 


Q 

Where are you now living? 



9 


A 

Near Johnsten-, Pennsylvania. 



10 


Q 

What is the name of that community that you 

live 


11 

in? 



i 

i 

12 


A 

It is Ebensburg, a small community. 

i 

13 


Q 

V/ere you born and raised in that area, of the 

14 

country, 

sir? 

1 

i 

15 


A 

Yes, I was. 

\ 

i 

i 

16 


Q 

A town called Nanty-Glo? 

i 

i 

i 

17 


A 

That's right. 

i 

18 


Q 

After completing your high school education 

! 

1 

there* 


19 

did you 

go on to serve in the United States Army? 

1 

I 

20 


A 

Yes, I did. 

1 

21 


Q 

How long were you in the Army? 

i 

l 

i 

• 

22 


A 

For three years, from 1955 to 1958. 

1 

23 


Q 

You were honorably discharged? 

l 

i 

24 


A 

Yes, sir. 

i 

1 

25 


Q 

Following your discharge what did you do? 

i 

i 
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1 

I 

1 

2 


A 

I 

About a month after I was discharged I began at I 

3 

St. 

FrancisrfCollege. 

i 

4 


Q 

i 

When were you graduated from St. Francis? 

5 


A 

1 

February 1962. 

6 


Q 

What degree were you awarded? 

7 


A 

1 

A B,S. Degree in accounting. 

8 

! 

1 

Q 

At that time did you leave the Ebensburg-Johnstow 

n 

i 

9 ! 

area? 

i 

j 

t 

10 


A 

Yes. About a week or two weeks after I graduated' 

11 

I went to Washington, D.C. f 

12 


Q 

i 

'•Jas there any reason you chose Washington, D.C. 

13 

as a 

place 

to settle? 

14 


A 

Yes, my brother had gone there before me and I 

1 

15 | 

felt 

if I was going to work some place that was as good as 1 

16 ! 

1 

any. 

since 

1 

he was there, and I thought maybe Icould keen an 

17 

eye < 

on him 

I 

• 

18 



1 

So I went to Washington, D. c. 


19 


Q 

Did you go to work when you got to Washington? 


20 


A 

Yes, I did. 


21 


Q 

Who did you first work for in Washington? 


22 


A 

I started with a small accountinc firm. 

23 


Q 

Do you recall the name of that firm? 

I 

24 


A 

I don't recall the name, no. 

25 


Q 

I 

After a short period of tine with that firm, di ' 




i 

t 

1 
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jhe 
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1480 


you become employed by the Washington office of Peat, Marwick, 
Mitchell? 

A Yes, I did. 

Q Approximately when do you place that in time? 

A About July 1962. 

J Joe, I am going to have to ask you to keep your 

v-oice up. I am straining a little bit. If you don't mina, 


please. 


ant. 


Okay. I 

What was your first position with Peat, Marwick? 

I was an assistant accountant or junior account-. 


0 What was the nature of the duties that you perform 1 •< 
as a junior accountant? 

A A junior accountant usually does most of the 
detail work cn an audit. That is, he does the test work, tb- 

i 

footing, things of that nature. 

| 

ii Did there come a tine when your status charaed 
from junior accountant to something else? 

A Yes. I believe about 1965 I was promoted to 

i 

senior accountant. 

i 

Q Did the nature of your duties change with your 
promotion to senior accountant? 

A Yes, they did. ' 


southern district court reporters, u.s. courthouse 

FOUEY SQUARE. NEW YORK, N.Y. CO T-43FO 




1 

i 

jhs 

Scansaroli - direct 1481 

2 

Q 

If you can briefly describe for the ladies and 

3 

gentlemen 

i 

of the jury, what were you then doing? 

4 

A 

I 

Well, I did less of the detail work. I was in a 

5 

position where I would maybe supervise sore of the junior 

6 

accountants that were coming in. 

7 

1 

0 

Did anything else happen to you in 1965 insofar 

8 

as your professional career was concerned? 

9 

i 

A 

1 

I believe that's the time that T massed the C^A 

10 

examination. 

11 

Q 

You became a certified public accountant in 

i 

12 

Washington 

, D. C.? 

13 

1 

A 

That's right. i 

14 

! Q 

Directing your attention to 1967, did your position 

15 

change at 

that time at Peat, Marwick? 

16 

A 

Yes. I was promoted to supervisor. 

17 

Q 

Once again, did your duties changa fror those 

18 

that had previously been during the time that you were a ! 

19 

senior? 

1 

20 

A 

Yes, they did. 

21 

Q 

Would you please tell us in outline form what thi*, 

22 

next change 

was. 

23 

A 

» . 1 

A supervisor generally is responsible for a numhe^ 

24 

of clients. 

1 

He may be responsible for from anywhere from 

25 

10 to 15 clients. He is responsible for scheduling the audita 

1 _ 


1 

i 
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2 

scheduling the people to work on the audits, reviewing work 


3 

papers, having conferences with the clients on matters that 


4 

they may raise, things of that nature. 

i 

1 

5 

M 

Q Can you tell us whether as an accountant workina j 

” | 

6 

for Peat, Marwick, Mitchell you had any financial interest \ 

7 

whatsoever in any of the accounts that you were servicing? ! 

8 

A No, sir. 

9 

Q As a matter of fact, that is prohibited, is it ! 

10 

not, so that the auditors may maintain their independence 

1 

| 

11 

from the clients? 


12 

MR. VELIE: Your Honor, at this point we are i 

13 

i 

past preliminaries. I am going to ask Mr. Stillman not to J 

14 

lead. 

j 

15 1 

THE COURT: All right. , 

16 

MR. STILLMAN: Sustained, your Honor? j 

17 ! 

1 

THE COURT: No, we will let this one stand. , 

18 

MR. STILLMAN: Thank you. J 

1 

19 

THE COURT: But I don’t think Mr. Scansaroli need: 

3 

20 

be led. 

21 

MR. STILLMAN: I have no intention of doing that,! 

22 

Judge Tyler. 

i 

23 

. i 

1 

1 


24 

1 

i 



1 



i 

i 
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0 Will you tell us why an auditor with a public 
auditing firm cannot own any financial interest in the 
clients that he is working on? 

! 

A Because the CPAs are independent auditors. If 
you have a financial interest in a company you cannot be con¬ 
sidered independent. 

Q I would like to now move ahead to the period 
around the summer of 1968. Can you tell us whether or not 
during that period of time you were busy or were things 
quiet? How would you characterize thenature of your 
work in broad form at that time? 

i 

I 

A I think during the period from 196 7 to about the! 

i 

middle of 1969 we were extremely busy, not only in our 

i 

office, but in all the other offices throughout the country* 

Q I would just like to direct our attention to 

t 

j 

your office and to you in particular. About how many client 


were you servicing at that period of time? 

A At that point in time it could have been anywhere 


from 8 to 12 to 15 clients. 


Q Do you recall the names of any of them? 

A D.C.Transit, Folger, Nolan, Fleming, Aveirco 

Corporation, Steadman Securities. Those are ones I can 


recall. 


How many hours a day were you working in that 
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2 

o 

period of time, around the summer of 1968 and forward? 


O 

A 

A I think on the average we were working 10, 11 


4 

hours a day, five days a week, plus a good many Satursdays., 


o 

a 

Q Do you get paid overtime? 


u 

7 

A No, sir, not as a supervisor. 


8 

Q And you were a supervisor at that time? 


g 

A Yes, sir. 



Q When for the first time in your life did you 

1 

10 

1 

1 

hear of National Student Marketing Corporation? 

1 

1 

1 

ii 

A It was about the last week in August of 1968. 

I 

1 

12 

Q Will you tell us how it came to be that you 

i 

13 

heard of this particular public corporation? 

I 

1 

14 

A I was working at a client's office outside the 


15 

office when Mr. Natelli called me and wanted to know if I 


16 

could arrange my schedule to fly to New York with him to 


17 

become familiar with a new client. 


18 

Q And did you do that? 


19 

A Yes, I did. 


20 

Q As best you can remember,what happened when 


21 

you flew to New York? 


22 

A Well,Mr. Natelli and I flew to New York to atter; 


23 

a meeting held between people at National Student Marketing 

1 

1 

24 

and people of a potential acquisition company and the two 


25 

1 

i 

1 
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2 

were presenting their side of the story hoping that they 


3 

would eventually end up with a merger and Mr. Natelli 


4 

and I went up as observers to just get a feel for the com- 


5 

pany. 



6 

Q 

Do you remember the names of any of the persons 


7 

who were 

present at this particular meeting? 


8 

A 

I can remember Mr.Randall and Mr.Kelly. That 

■ 

1 

9 

is about 

all I can remember at that time. i 

1 

10 

Q 

1 

That is Mr. Cort Randall, the son? 

i 

11 

A 

Yes. 1 

1 

12 

Q 

And that is Dennis Kelly, one of the acr:.._nt 

i 

13 

1 

executives, is that right? 

1 

14 

A 

Yes. 

15 

Q 

What is your next recollection of any event or [ 

16 

anything 

I 

happening with respect to the engagement of Peat, • 

17 

Marwick 

by National Student Marketing Corporation? 

18 

A 

About a day or two after that meeting I went 

| 

19 

over to 

NSMC offices to talk to Mr. Kurek to prepare to 

i 

1 

20 

do the audit. It was preliminary discussions. 

1 

21 

Q 

You are talking about, of course, Mr.Bernard 


22 

Kurek, right? 

i 

! 

23 

A 

Yes, sir. 


24 

Q 

Had youever met him before in your life? 


25 

A 

No, I hadn't. 

I 

i 

i 



| 
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2 

Q What was your understanding of his position 


3 

! 

with National Student Marketing Corporation? 

| 


4 

. 1 

A lie was comptroller. 

1 


s ; 

1 

Q As you can best remember, who was present at thi 

3 

6 

I 

meeting that you had with him? 


7 

A He and I. There may have been Bill Chapman, 


8 I 

| 

but I am not sure. 


9 

Q Bill Chapman was a man who worked under Kurek 


10 

at National Student Marketing? 


11 

i 

A That's right. 

12 

i 

Q As best you can remember, what was the conversa-' 

13 

1 

tion that you had with Kurek at that time? 1 

1 

14 

i 

A It was a normal-type of thing. We were there 


15 

making arrangements for the audit, that is, asking the 


16 

| 

client when they would close their books, where we would 


, 17 

work, if they had adding machines, things of that nature. 

i 

18 

Q Directing your attention to the beginning of 

1 

i 

19 

September of 1968, did the work begin by Peat, Marwick on 

1 

20 

1 

this audit of National Student Marketing Corporation? 

21 

A Yes. We did — we started during the first week 

22 

of September. 

| 

23 

Q You are aware, of course, that the fiscal year 


24 

of National Student Marketing ended on August 31, 1968, 

t 

i 

25 

is that correct? 

SOUTHERN oisthict court REPORTERS. U.S. COURTHOUSE 
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Yes. 


Q Will you tell us what your experience had been 
up to that point with respect to when audit work started j 
in relationship to the end of the fiscal year of a particular 


client? 


A Generally the audit work would be done anywhere 
from a month to three months to six months after the 
client's year end. 

Q Are there any reasons why that occurs? 

A Yes. We have to wait until the books are 

closed, the client can make whatever adjustments they 
think should be made. Many times it takes weeks after the 
year end before the company can close i.s books. It is 
just a normal thing. 


MR. STILLMAN: Can I have Exhibit 4C, please. 


Mr.Velie. 


MR. VELTE: Yes. 


MR. STILLMAN: So as not to disturb you again, 
if y ou can give me 3 and 2, I would appreciate it. 

Q Mr.Scansaroli, what does Exhibit 4C represent? 

A 4C is the general binder for the year ending 

8/31/68. The general binder has the program, questionnai.' 
and trial balance and maybe miscellaneous items. 

Q I would like you to turn to Page 1499 of 
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Government Exhibit 4C. Do youhave that? 

A Yes, I have. 

Q That is the budget and time summary? 

A Yes, sir. 

Q What is that? 

A Usually or normally before an audit is prepared 
we prepare a budget of the estimated hours that we are going 
to incur in making an audit and then as ve are progressing 
through the audit we indicate on here the amount of time 

I 

that we spend on the audit. I 

I 

Q When you ray "we" you are referring to whom, sii? 
A Anyone that would have worked on the audit. 

Q Do you then try to at some point add up the 1 

number of hours that are spent on a particular engagement? 

A Yes, sir. 

Q Does Exhibit 4C at Page 1499 reflect the total I 
number of hours or the approximate total number of hours 
spent by personnel from Peat, Marwick on that particular 
engagement, namely, the audit of the August 31, 1968 finan-j 

i 

cial statement of National Student Marketing Corporation? 

A It shows 600 hours as of the end of October. 

0 Who was working on this audit? • 

A There was myself, Mr. Natelli, Mr.OL .rlander, 

Mr. Johnston, Mr.Britton. 
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2 

0 

The cumulative time of all of you gentlemen 


3 

was approximately 600 hours? 

i 


4 

A 

i 

Through October,yes, sir. 

5 

Q 

Directing your attention, sir, to the early pert 

6 

of September of 1968, did you have occasion to go to the 


7 

offices of 

the firm of Arthur Andersen & Company? 


8 

A 

Yep,sir. 


9 

Q 

Who is Arthur Andersen? 


10 

A 

Arthur Andersen were the former accountants, 

i 

11 

1 

former auditors for National Student Marketing. 

12 

0 

They were the persons who had done which audit 

13 

for that company? 

1 

14 

A 

! 

For the year ended August 31, 1367. 

15 

Q 

Wnom did you meet with when you went over there? 


16 

A 

I met with Ron Garwych. 


17 

0 

Who was he? 

1 

18 

A 

He was, I believe, the supervisor who handled th 

5 

19 

engagement 

for Arthur Andersen & Company. 


20 

Q 

Was he basically your counterpart at Arthur 


21 

Andersen? 



22 

A 

Yes, sir. 


23 

o 

Without going into the conversation, did you nnc 


24 

he discuss 

certain matters with respect to National Student 


25 

Marketing 

Corporat on? 



1 

1 
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We discussed the work papers in 


Q Do you recall whether or not you received any- ! 
thing from him when you left that day? 

A I did make Xerox copies of certain work papers. 

I believe I received Xerox copies of the fixed asset work 
papers. I am not sure. I may have also received a copy 
of the trial balance as of August 3, 1967. 


0 In the period let's say during the month of 
September and going into October — and you can look at 


t 


I 


Exhibit 1499 if you need any assistance -- who on behalf 
of Peat, Marwick, Mitchell was doing most of what I would 


call the day in-day out work, on behalf of Peat, Mar-wick? 

A A great deal or most of the work was done by 
Mr. Oberlander with some done by — also Mr. Johnston. 

Both of them were there on a daily basis. 

Q What were you doing during this period of time 
insofar as this audit is concerned? 

A Well,I was there working with them, I was 
there reviewing what they were doing, I was there answering 
questions. It is hard to say exactly what I was doing at 
that time. 

t 

Q Was one of the things that you were doing actual! 
reviewing some of the work papers which these men had pre- 

i 
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2 

i 

pared? 


3 

A Yes, sir. 


4 

Q If you thumb through Exhibit 4C, for example, 


5 

would wefind your initials at various places in the document 


6 

A Yes, sir. 


7 

Q For example, there are some questionnaires which 


8 

apparently were prepared — bear with me a second. 


9 

I don't want to hold us up. Let me ask you to 


I 

10 

look at Page 1477. 


11 

A Yes, sir. 


12 

Q This is what is called a general questionnaire 


13 

! 

and pending matters and it is a document which has been 

14 

filled out in part or perhaps in whole by yourself. 

* 

15 

I see your initials. 


16 

MR. VELIE: Your Honor, I object to Mr. 


17 

Stillman testifying. 

1 

18 

1 

MR. STILLMAN: Your Honor, I am reading from 


19 

a document in evidence. 


20 

MR. VELIE: Then read it. You are saying he 


21 

filled it out and all kinds of other things, Mr.Stillman. 


22 

MR. STILLMAN: Does your Honor sustain his 


23 

objection to my question? 


24 

THE COURT: I hardly know what to say. 


25 

If you are reading from the document why don't 
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you read from the document. 

MR. STILLMAN:A11 right, sir. 

Ladies and gentlemen,this particular page 
I am looking at. Page 1477 — of course,Mr.Scansaroli has 
the original up there -- you can see it is a general 
questionnaire and pending matters. 

(Mr.Stillman read from Government 
Exhibit 4C in evidence to the jury.) 

I 
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2 

Q That was one of the things that you were 


3 

1 

responsible for doing in the course of that audit, is that 


4 

right? 

• i 

| 


5 

A Yes,sir. 


6 

1 

0 Did there come a time in the course of this 

, | 


7 

audit when Mr. Johnston was no longer working on it? 


8 

j A Yes, sir. 


9 1 

Q Do you recall approximately when that was? 


10 

I 

A I believe it was around the end -- third week 

11 

I 

or the end of September,September or October. I am not 

12 i 

i 

sure any more. During the middle of the audit at some point 

13 

in time he was required to travel out of the country on 

| 

14 

another engagement. 

15 

Q Was another senior assigned to work on this 

i 

16 

engagement? 

1 

I 

| 

17 

A No, sir. 


18 

Q Did anyone step in to do some of the work that 


19 

Mr. Johnston had been doing? 


20 

A No one but me. 


21 

Q No one but you? 


22 

A Yes. 


23 

Q Precisely. 


24 

We heard a lot about these contracts in progress 

9 

25 

Mr.Scansaroli, would you tell the ladies and gentlemen o. 

i 

1 

1 

southern oisth ct court reporters, u.s. courthouse 

1 
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the jury, when you first had any conversation with anyone 
at National Student Marketing Corporation with respect 
to this matter? 

A Either during the second or third week of 

October. We were working on the audit when at some point 
in time Mr.Randall, Mr. Kurek and I were talking together 
and Mr.Randall indicated to me tr.t he had these contracts 
which were not the general ledger. 

He indicated that they had recorded these con¬ 
tracts or part of these contracts in previous quarterly 
statements and that he thinks they should be on also 
as of August 31, 1968. 

He explained to me why he thought they should 
be on the books as of 8/31/68. 

Q Do you recall either the words or the substance 
of what he said when he told you why they should be on 
the books as of 8/31/6 8? 

A In effect, he indicated that the people working 

on these contracts, the account execs, had worked all 
summer,and the actual contracts or commitments,what have 
you, would not be completed until some time during the 
school year, worked on until the school year and therefore, 
in order to match costs with revenues he thought it was 
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17 
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best to record these contracts as of August 31, 1968. 

Q The work that was to be done in the school year, 

I 

what, if anything, did he say with respect to what that 
work was? 

A Well, the work that they had to do was the 
campus reps would put up posters on their campuses, they 

j 

would — I believe they would send out mailings to college 
and high school students some time after the school year 
started. 

i 

Q As of this point in time when you were having 
this conversation with Mr. Randall, had you given any con¬ 
sideration to whether or not National Student Marketing 

I 

Corporation would show a profit or a loss for the period 
ended August 31, 1968? 

A I did not focus on it at that time, no, sir. 

I 

Q Did it make any difference to you whether or notj 
this company had a profit or a loss for the year ended August 
31, 1 ? 6 R? 

f 

A No, sir. 

I 

Q Has it ever made a difference to you with 

respect to any client that you serviced while you were at 
Peat, Marwick, Mitchell with respect to whether or not 
that client showed a profit or a loss for a particular 
fiscal period? 

i 
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A No, sir. We worked on so many companies, 
some would show a loss,some would show a profit. 

As an accountant it doesn't make too much differ 
ence. Theyare just figures that you are working with. 

Q What, if anything, happened after you had this 
conversation with Mr. Kurek and Mr. Randall with respect 
to the contracts in progress? 

A I suggested that we talk to Mr. Natelli. 

Q What was the reason for that suggestion? 

A Because it was a type of accounting that I 
thought we should all discuss before we went ahead. 

Normally any type of decisions of that nature are not made I 
by the supervisor unless they are first discussed with 
the partner. 

0 That is true in all of the audit work that jou 
had done on any other client than National Student Marketing 
Corporation? 

A Yes, sir. 

Q That is the way it is done, is that right? 

I 

A Yes, sir. 

Q All right. 

Did there come a time that you had any conversa¬ 
tion with Mr. Natelli concerning this subject? 
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A I believe it was the same day, Mr. Natelli came 
over to NSMC's office and the four of us,Mr. Natelli, 
myself, Mr.Kurek and Mr.Randall were in Mr. Randall's 
office, and Mr .Randall again explained to Mr. Natelli exactljy 

I 

what he explained to me regarding the fixed fee contracts, j 

Q What, if anything, was said either by yourself I 

| 

or Mr. Natelli? 

A I can't recall what we said at that point 

except that we had to think about it. We wanted bo have 

a few hours to see — to let us study it. 

Q So that am I accurate then in saying that when 
you left on that occasion no decision had been reached with j 

I 

respect to what your or Mr. Natelli's views were on this 

i 

particular matter? 

A That's right. 

Q Did there come a time thereafter, after you left 

the offices of National Student Marketing Corporation 
that day, when you and Mr. Natelli discussed this matter? 

A Yes, sir. 

Q Can you recall.when? Was it a day, a week, th^ 

same day? 

A It was either the same day — I would think it v|Tc 

I 

the same day. It could have been the next day. I believe 
it was that same afternoon. 
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I 


I 


* 


Q All right. 

As best you can remember now, Mr. Scansaroli, 
what was said between the two of you, either the words or 
the substance? ! 

A We discussed the effect of recording the con¬ 
tracts and the effect of not recording the contracts and thei 
reasons to record and their reasons not to record it. 

i 

After discussing the pros and cons, we thought 
thac the way to the way the company was doing it in the 
previous three quarters was the correct way. The only changt 
that Mr. Natelli suggested was that rather than record the i 

I 

complete contract, that we should record a portion of it 

by using percentage of completion. ! 

i 

Q What, if anything, happened after this corversa- j 
tion that you had with Mr. Natelli? 

I 

A Either that day or maybe a day later or two days 
later, again the four of us were standing toaether in Mr. 
Randall's office and Mr. Natelli indicated to Mr. Randall 
that we thought that the method used was proper but, however^ 
we would like x.o confirm some of the accounts. 

U What, if anything, was said at that time by Mr. j 
Randall or Mr. Kurek or anyone else? 

A Mr. Randall said he didn't mind if we confirmed 
the accounts. However, he did not want us to confirm in 
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writing, if possible. 

Q Did he tell — 

A He would rather us satisfy ourselves by some 
other method. 

Q What, if anything, else was said in the course 
of that conversation on this subject? 

A We eventually agreed or he eventually agreed that 

i 

he would see nothing wrong with us making telephone calls 
to the people involved with these contracts. 

Q Do you recall whether Mr. Randall gave any reason,' 

i 

as to why he would prefer that you not confirm in writinq? 

A He gave two reasons. 

I 

One, he indicated that the people in the adver- 1 

tising field were kind of fidgity people and didn't want to i 

» 

be bothered by auditors and, secondly, the way in which i 

i 

corporations signed contracts is that the process of getting 
a contract through a corporation is chain of command until 

i 

it comes to a legal department is a long tedious process. 

He didn t want■us to confirm them in writing because some 

i 

I 

of the people involved ere not aware yet that this has gone I 
through >.he chain of command yet and, therefore, he would 
prefer that we find out in some other way to satisfy our¬ 
selves that these were correct. 

Q Will you tell the ladies and gentlemen of the jurh 
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2 

what your experience had been up to that date with respect 


3 

to confirmations? 


4 

A Most cases in the past and just about every case 


5 

I would say we had — we would send written confirmations. 


6 

Occasionally we would make a call or we would confirm some¬ 


7 

thing by using the telephone, but generally we would send 


8 

written confirmations. 


q 

1 

Q Would you tell us what your understanding was as 


10 

of that time of what the purpose of the confirmation proces 

c 

n 

• 

was? 


12 

A A confirmation is to -- is made to satisfy the 

1 

1 

13 

auditor that what the company said is on the books is cor- 

i 

1 

\ 

14 

rect. 

1 

1 

1 

15 

Q By the way, at this point in time, did you know 


16 

that substantially all of these commitments that you had bed 

1 ;. 

17 

told about were oral commitments? 


18 

A Yes, sir. 


19 

Q All right. 


20 

Did Mr. Natelli give you any instructions or did 


21 

you have any conversations with him with respect to how 


22 

you should then proceed? 


23 

A Yes, sir. 


24 

Mr. Natelli suggested or directed that I fly to 


25 

New York with a schedule that was prepared by the client on 

SOUTHERN OISTH.CT COURT REPORTERS. U.S. COURTHOUSE 



POLtr SOUARC. NEW YORK, N.Y. CO 7-45S0 




1 


gave 4 


Scansaroli - direct 


1501 


2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


these contracts. 

He suggested that I fly to New York, talk to the 
account execs who were responsible for the contracts, 
review correspondence files and make the necessary phone 

satisfy myself that those commitments were proper. 

Q Did you receive any instructions with respect to 
anything that should or should not be in your work papers? 

A No, sir. j 

Q What happened? What did you do, if anything? 

A I did exactly that. I flew to New York. When 
I got to New York I was given an office, an office of soneon; 
that was out of town, and that was my more or less base of ' 
operations for that day. 

I 

From there I made some telephone calls. I reviewk. 

• 1 

the correspondence file. I also made some of the phone 
calls I believe from the offices of the account executives. 

At certain points they placed a call and at some ! 
points I placed a call.. Several confirmations I could not 
make becaus e the people that I was calling were not in. 

I 

Therefore, when I got back to Washington the next day I 
made some of the calls from Washington. 

THE COURT: Forgive me, Mr. Stillman, for 

interrupting. 

Mr.Scansaroli, is it correct that prior to these 
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conversations that you have been telling us about with 
Natelli, Randall and Kurek, NSMC and its previous auditors, 
Arthur Andersen and Company, had not been working with a 
percentage of completion method? 

THE WITNESS: No, sir, they were using the con¬ 
tract method, but they would record the entire contract 
rather than percentage of that contract. 

THE COURT: Right. So that the change which you 
have told us that Natelli finally suggested to you and to 
Randall and Kurek came right in this area, that you were 

I 

going to record the contracts, but you were only going to 
record percentage of completions and so on? 

THE WITNESS: Yes, sir, if you call that a change 
I'm not so sure that's a change. It is a fine point there. 
There is a change from recording the complete contract tt 

I 

recording percentage of completion, that is right. J 

T1IECDURT: I believe you used the word "change". 

A Okay, I believe that's right. 

THE COURT: All right. I just wanted to clear it 
up so that we could understand it. 

Thank you. 
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5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


Q Would you look at Exhibit 3, Mr. Scansaroli. 

Would you tell the ladies and gentlemen of the jury what 
Exhibit 3 is? 

A Exhibit 3 are the special sales working papers 
for the year ended August 31, 1968. 

Q Starting with the cover of that document, is that 
your writing? 

A Yes, sir. 

Q We then turn to the first few pages, that is, 191! 
through 1914. 

j 

Is that also in your handwriting? 

A Yes, sir. 

i 

Q What do pages 1911 through 1914 represent? | 

A These work papers represent the discussions that j 

Mr. Nateili and I had and also represent the discussions 
between the personnel at National Student Marketing Corpora¬ 
tion regarding the type of contracts that the company was 
recording and the reasons for the alternative methods that we 
had to record these contracts. 

I 

Q Did you write these first four pages of this 

document? 

A Yes, sir. 

Q Did you write them oi. or about the 26th of Octcbe. 

1963? 
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2 

A Yes, sir. 



3 

Q Who asked you to write this up? 



4 

A Mr. Natelli. 



5 

Q Did you then put this into the work papers, 



6 

Government's Exhibit 3? 



7 

A Yes, sir. 



8 

MR.STILLMAN: Your Honor, I would like to take 



9 

a moment or two and read this to the jury now, if I might. 



10 

THE COURT: All right. 



11 

MR. STILLMAN: Thank you. The heading of this 



12 

first page, ladies and gentlemen, is "National Student 



13 

Marketing Corporation." 

i 

i 

1 


14 

* 

Then we have SP-1, the initials JS, Joseph 



15 

Scansaroli, the date October 26, 1968, "Method of Recording 



16 

Gross Income." 



17 

j 

Here it is in its original form, Mr. Foreman, 



18 

ladies and gentlemen. 



19 

Q This is it as you write it back then, is that 



20 

right, Mr. Scansaroli? 



21 

A Yes, sir. 



22 

0 In pencil? 



23 1 

A Yes, sir. 



24 

(Mr. Stillman read from Government's Exhibit 3 ir 



25 

evidence.) 




SOUTHERN disth.ct court RE PORTERS. U.S. COURTHOUSE 

EOLEY SUUARE. MEW YORK. N.Y. CO T «»«0 


- 

-p' : 

j; j n. ' ; ' r 

J 





jhe 3 


Scansaroli - direct 


1505 


Q Did you write that, sir? 

A Yes, sir. 

Q Was it an expression of your best professional 

i 

judgment at that time? 

A Yes, sir. 

THE COURT: May I ask you in this connection, 

Mr. Scansaroli, is it fair to say that one of the concerns 
that you were expressing or at least suggesting there was 
that usage - of the completed contract method of accounting 
would create a sort of peaks and valleys financial picture 
over a period of time? 

i 

THE WITNESS: Yes, sir. 

THE COURT: Whereas in comparison to that a 
percentage of completion method would allow the company to 
show a steady or continued progress as work was going along 
and being completed. 

THE WITNESS: Yes, sir, that is the reason behirdl 

it. 

THE COURT: That is, I believe, one of the rea¬ 
sons why people in your profession oftentimes use percentage 
of completion for firms which have contracts or jobs which 
take a long time to complete? 

THE WITNESS: That's right, yes, sir. 

THE COURT: On the other hand, would it no - be 

SOUTHERN DISVi’CT COURT REPORTERS. U.S. COURTHOUSE 
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2 

fair to say from your professional viewpoint that in order 


3 

for percentage of completion method of accounting to work 


4 

that pre-supposes complete and accurate records of work 


5 

xn progress aid accounting or financial records relating to 


6 

each one of the contracts or deals? 


7 

THE WITNESS: Yes, sir. 


8 

THE COURT: And absent those data the percentage 


9 

of completion method becomes somewhat chancy and ineffective 


10 

from an accounting point of view? 


11 

Is that a fair statement? 


12 

THE WITNESS: Yes, sir. 


13 

THE COURT: Forgive me, Mr. Stillman. 


14 

MR. STILLMAN: That's all right, your Honor. 


15 

Q The fact of the matter is, as reflected in Judge 


16 

Tyler s questions, that was the problem which confronted 


17 

you in the fall or the late summer or early fall of 1968, 


18 

isn't that right? 


19 

A That's right, yes. 


20 

Q I believe that this document reflects — is it a 


21 

fact that the records that the client had at that point were 


22 

not in the best shape? 


23 

A That's right, yes. 


24 

Q The fact is that the client did tell you that the 


25 

agreements were basically oral, is that correct? 
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Yes, sir. 


Nevertheless, that was the situation which con¬ 


fronted you as professionals at that period of time, is 


that right? 


MR. VELIE: Objection to the leading and repeti¬ 


tious and argumentative. 


THE COURT: Sustained as to form. 


Q Knowing of the facte that we have just talked abouf 


did you then proceed to make a decision? 


Yes, sir. 


Q What was the decision that you made? 


We made the decision to record the contracts on 


a percentage of completion basis. 


And at the time that you made that decision, did 


you make it in good faith? 


Yes, sir. 


Q What was the purpose of writing up the summary 


that appears in the first four pages of Government's Exhibi 


A So that if anyone had any questions regarding oui 


decision, the method that we were using or why we did it. 


they could look at the work paper and determine why, 


THE COURT: As I understand it, you did that at 


the direction of Natelli? 
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3 
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5 
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7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 
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23 
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25 


THE WITNESS: Yes, Your Honor. 

Q Did you also have occasion to write up in 
Exhibit 3 the nature of the audit procedures which you 
followed in doing this work? I direct your attention to 
page 1970. 

A Yes, sir. 

Q What does this page represent? 

A This page basically indicates what we did with 

regard to these contracts. It tells the people who we 

talked to on what contracts. In addition it indicates that I 
so many of the contracts were signed contracts. In effect, 
it is a summarization of what we did. ! 

I 

I 

Q You used the tern "we”. Who is the "we"? 

A Well, I did this, I made this summary. 

Q This Is your work, right? 

A Yes, sir. 

Q In your hand, correct? 

A Yes, sir. 

Q With your initials on it, right? 

A Yes, sir. 
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3 

4 

5 

6 

7 

8 
9 

10 

11 



13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 | 


MH. STILLMAN: I would like to read Page 1970 

and also 71, your Honor. i will give Mr. Velie my copy. 

/ 

Actually, believe it or not, the Xerox reads 
easier than the original. So I am going to take advantage 
of him and take the copy. 

• Foreman and ladies and gentlemen. Page 
1970 is headed "National Student Marketing Corporation, 
Audit Procedures, August 31, 1968," which is the date of 
the audit, is that right, sir? 

THE WITNESS: Yes, sir. 

MR. STILLMAN: SF7, the initials of Joseph 

SCansaroli, the date October 23, 1968. 

(Mr.Stillman read from Government Exhibit 

3 in evidence to the jury.) 

Q Again, of course, the "we" is you,sir, righ'"? 

A Yes, 

MR. STILLMAN: Mr.Foreman and ladies and gentle 

men, just to show you how this is structured and what I am 
reading, I am going to read the information and you will 
see on the far side there are the numbers, so it is a kind 
of a schedule of sorts. 

I am sorry. Did you all see that? 1 I didn't 
mean to walk too quickly. 

(Mr.Stillman read from Government Exhibit 3 
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in evidence to the jury.) 

Q That last entry, Mr. Scansaroli, I gather 
refers to physical documents which you saw? 

^ Yes. They were either commitment letters or 
contracts or some type of written documentation. 

Q Does this note reflect then that so far as you 
were concerned these are the persons that you talked to 
in doing this work at that time? 

A Yes,sir. 

MR. STILLMAN: The next page. Actually, it 

has a different title. It is headed "Accounting Procedures.' 

Q Would you look at this page, which is 1971, Mr. 
Velie, and tell us what that page represents. 

A It indicates what Mr.Kurek was going to do 
once this method was adopted. 

Q Had anybody told Mr. Kurek or advised Mr. Kurek 

as to what it is he should be doing? 

A Yes, sir. 

Q Who is that? 

A Mr. Natelli and myself. 

MR. STILLMAN: The next page, Mr.Foreman and 
ladies and gentlemen, again, "National Student Marketing 
Corporation," this one headed "Accounting Procedures, 
8/31/68," and the date of this is October 23, 1968. 
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V 

2 

Q This, of course, is in vour handwriting again. 


3 

Mr. Scansaroli? 


4 

A Yes, sir. 


5 

(Mr. Stillman read from Government Exhibit 


6 

3 in evidence to the jury.) 


7 

w Mr .Scansaroli, would you turn please to Page 


8 

1916 of Government Exhibit 3 and tell the ladies and gentle¬ 


9 

men of the jury what that page represents. 


10 

A This is a schedule of contracts in progress 


11 

as of 8/31/68. It shows the client, the amount of the 


12 

contract, the cost of the contract and the percentage of com 


13 

pletion. 


14 

0 I notice that there are, at least as shown up 


15 

on my Xerox, checkmarks and other notations. What are 


16 

these? 


17 

A Those checkmarks indicate what I did with regard 


18 

to each individual contract. 


19 

Q Will you tell the ladies and gentlemen of the 


20 

jury how this is structured, that is, what the checkmarks 


21 

represent? 


22 

A Well, the checkmarks are in color and there are 


£ 

different types of checkmarks. There are checkmarks plus 


24 

there are checkmarks with crosses in them. 


25 

There is a red checkmark, which indicates that 
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3 

4 

5 I 

6 

I 

7 

8 

9 I 
10 
11 
12 

13 | 

14 

15 

16 ! 

17 

18 
» 

20 

21 

22 

23 

24 

25 


I talked to the personnel of the companies involved, 

"See memos attached," and the green checkmark that says 
"talked to ad agency responsible for advertising for client 
company," there is a red checkmark with a cross that says 
"examined signed contract," there is a blue checkmark — I 
take that back — I think that is a green checkmark with a 
cross that says "examined letter of commitment," and on 
top of these checkmarks there is a blue checkmark that says 
"cost computed based on estimate per work paper 4-2." 

What would accountants do without checkmarks. 

MR. STILLMAN: May I, your Honor, just show it 

to the jury, please. 

THE COURT: Surely. 

MR. STILLMAN: Mr. Foreman and ladies and gentle¬ 
men, I thinkit speaks for itself. I hope you all can see 
it. I will move down the row. 

(Pause.) 

THE COURT: Incidentally, Mr.Scansaroli, in 
this period of time,that is to say, late September, October 
of 1968, did you have occasion to evaluate how long these 
oral contracts were going to take to complete, assuming 

I 

they went along according to plan, were finalized, and 
all the rest? 

THE WITNESS: We didn't make an evaluation, no. 


southern oist^'Ct court reporters, u.s. courthouse 

rOLEV mv rr> • ««*'• 



1 


jhb-5 


SCansaroli-direct 


1513 


sir. We were under the impression that the contracts would 
be completed some time in the spring -- either the fall 

i 

or the spring of 19 — the spring of 1969, possibly even 
the fall of 1969. 

THE COURT: In other words, they might take less 
than a year or perhaps they might take a year or even a 
little more? 

THE WITNESS: Yes, sir. 

THE COURT: But that was an impression? 

THE WITNESS: Yes, sir. 

THE COURT: Kurek or Randall, were they ever 
asked by you or, to your knowledge, by Natelli about 


this? 


THE WITNESS: I believe they expressed this 


to us. I don't recall* any specific conversation, no, sir. 


THE COURT: All right, sir. 

MR. STILLMAN: would this be an appropriate time 
THE COURT: Yes, I think that is a good idea. 


We will take the morning recess at this time, ladies and 
gentlemen. Ten minutes. 

(Recess.) 
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2 

(In open court; jury present.) 


3 

Q Mr.Scansaroli, Judge Tyler asked you about these 


4 

programs. 


5 

Were you made aware of any distinction between 


6 

the time when the larger programs would be put into effect 


7 

as to be distinguished from the smaller ones? 


8 

A Yes. Usually the smaller programs were for 

i 

9 

the next semester. These would be for the period around 

10 

December, January, December of '68, January of '69. There 

11 

| 

may be some programs that went six months later. It depends) 

12 

i 

on a contract. There could be somewhere a contract was 

< 

13 

| 

large enough that the programs would be over a period of 

14 

time . 

15 

1 

MR. VELIE : Excuse me. Mr.Scansaroli, when | 

16 

1 

a lawyer stands up, it is to object. Please, if you 1 

17 

would, stop answering. 

| 

18 

1 

Your Honor, I asked him — 

19 

MR. STILLMAN: Your Honor — 

20 

i 

MR. VELIE: I would like to have that done agaij. 

21 

and stricken as unresponsive. He was asked if he was 


22 

made aware. I would like to know who made him aware and 


23 

when. 


24 

THE COURT: That is not an objection. That is 


25 

not an objection at all. It can be clarified. Perhaps 
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2 

Mr. Stillman will do it for you or you can do it on 


3 

cross . 


4 

MR. VELIE: Very well. 


5 

THE COURT: That certainly is not an objection. 


6 

Go ahead, Mr.Stillman. 


7 

Q How did you learn of this, Mr. Scansaroli? 


8 

A Just by association with the company and the 


9 

personnel within the company. 


10 

Q Such as whom? 


11 

A No one told me directly that I can recall. 


12 

but just by being there on a daily basis and by talking to 

13 

people you could see what is happening. 

14 

i 

Q Who were the kinds of people — can you give [ 

i 

15 

us some examples if you cam remember of the people you 


16 

were talking to? 


17 

i 

A Bill Chapman, who was — who handled the contract 

18 

1 

at that time, Bernie Kurek, Cort Randall, the account I 

19 

executive. 

i 

20 

1 

Q I would like to turn our attentionto the matter \ 

| 

21 

of the costs of some of these programs. I would first like 

22 

to direct your attention to Page 1919. 

23 

Will youtell the ladies and gentlemen of the 

24 

jury what that page represents? 

25 

A This page represents the cost of — this page 


1 
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represents the cost to NSMC client for inclusion in what 
they call the collage mailing. This page shows for every 

r 

thousand mailings it would cost §87. Twelve companies 
would have inserts in this mailing, which was a large en¬ 
velope, and each company’s cost would be $7.25 per thousand. 

It also indicates that commissions are paid to the account 
execs and to the student representatives based on poster 

I 

waves. For every set amount of posters, these people woju 


get a set commission. 


Q Couldyou turn to Page 1920 and tell us what 

| 

that page represents? 

A This page represents the gross contract plus \ 

cost and commissions of one brand for the Clairol contract. I 

I 

Q And the Clairol indicates on here that this 

company is committed for $500,000? 

A Yes, sir. 

I 

Q Would you look at page -- I am not sure which 

i 

page it is. Did there come a time that you learned there wa< 

some error made by you in the booking of the Clairol contracl 

I 

insofar as its amount is concerned? 

A Yes, sir. 
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Q Can you tell us what that error was? 

A We made an error in totalling the cost on the 

Clairol contract with the result that the gross profitabi lifl 

i 

was in error. 

Q And it was an error by an upward amount of about 

. ' I 

$67,000? 

I 

A Yes, sir. ) 

Q When did you learn that for the first time, 

Mr. Scansaroli? 

i 

A I learned about that error about four to six week^ 
ago when I was reviewing the work papers with you. 

Q Would you look at paqe 1976. 

i 

What does that page represent? 

A This page is the listing of the contracts as of j 
8-31-1968, I believe prepared by Mr. Kurek. 

I 

Q Would you look on the reverse side, and I see sonj 
writing on there. 

I 

What is that? I 

I 

A These are notes that I made to myself as I was 

I 

talking to the people confirming these contracts. 

I 

Q In other words, back in October of '68, jottinqs 
that you made rignt on this particular work paper? 

A Yes, sir. 

i 

» 

Q If you would now turn to 1983 and tell us what 
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those sheets of yellow paper represent? 

A These again are scratch notes that I was making 
as I was talking to various people on the telephone. 

Q And you took those notes and bound them up in 
this set of work papers when you put them together? 

A Yes, sir. 

Q Turn back to 1970. 

A Yes, sir. 

Q The entries for Gossard and Chicken Delight, the 
name of Frank Salgan and I. S. Berlin, at the time you 
made this note, whom did you believe Frank Salgan to be? 

A I thought they were an ad agency. 

Q Did you generally learn that I. S. Berlin was, 
in fact, the company which did the bulk of printing work for 
National Student Marketing Corporation? 

A Yes, sir. 

Q At the time that you learned that they were the 

printer, did you put together the fact that you had talked 
to him before believing him to be the ad agency? 

MR. VELIE: I object to leading in this fashion, 

your Honor. 

THE COURJ: I agree, Mr. Stillman. Perhaps you 
are intending to expedite, but I think you better not. 

MR. STILLMAN: All right, your Honor. 
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2 

Q Do you remember when it was that you learned that 


3 

I. S. Berlin was doing a substantial amount of the printing 


4 

work for this company? 


5 

A I believe it was during 1969 sometime. 


6 

Q At the time that you learned that, did you con¬ 


7 

sider the fact that you had made this notation in your 


8 

work papers back in October of 1968? 


9 

A No, sir. The first time I learned about the fact 


10 

that this notation was made was at the time that I was 


11 

testifying before the SEC. 

1 

1 

12 

0 Would you turn to the forth part again of Govern- 

1 

13 

ment's Exhibit 3 and turn to page 1912. I read to the jury 

1 

| 

14 

before the paragraph that begins on that page, "The only 

I 

15 

other feasible way". 


16 

Do you have that before you? 


17 

A Yes, sir. 


18 

Q The second sentence reads, "Under this method 


19 

extreme caution should be used because there is no legal 


20 

binding contract." 

! 

21 

Would you explain to the ladies and gentlemen of 

1 

1 

| 

22 

the jury what you meant by that entry? 


23 

A I mean first of all there was no written docu- 


24 

ment, and because there was no written document we were 


25 

trying to get over the fact that the client must keep better 
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records. They must keep proper records working up to the 
point that they would have a signed document. 

Q Doing the workthat you now outlined for us as 
reflected in Government's Exhibit 3, at the time you did 
this work, did you have in mind anything other than to do a 
fair and proper job for this client? 


No, sir. 
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<j I would like to m'w direct your attention to 
December of 1968. You will recall that there has been so^*» 
testimony here with respect to a meeting. I believe Mr. 

Kurek and Mr. Buck testified about a meeting at which certaii. 

i 

things were discussed. Do you recall that meeting? 

A I recall it in general terms, yes, sir. ( 

Q Would you tell the ladies and gentlemen of the 

I 

jury, first, do you recall it having occurred sometime in 
December of 1968? 

A Yes, sir. 

Q What is your best recollection of what occurred 
at the meeting? If you could first perhaps tell us whom 
you recall having been there. 

A I believe that Mr. Natelli and myself and Mr. 
Kurek, John Buck, and I believe Mr. Chapman was at this 

I 

meeting. 

Q What is your best recollection of what transpired^ 

A This was in effect one of the follow up meetings 

that we had after we completed the audit where we were dis¬ 
cussing the type of documentation that the client or the 
accounting department should obtain from the account execs 
and basically I can recall designing some type of form 
that would go out to the account execs. That is about all 
I can remember about it. 
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2 

Q 

The purpose of these forms was to do what, sir? 


3 

A 

To record these contracts and keep a record on 


4 

a monthly 

basis and sometimes on a weekly basis. 


5 

Q 

What was the purpose of having that information, 


6 

if it was 

expressed at that meeting? 


7 

A 

Well, the purpose was to ascertain what the per- 


8 

centage of completion would be as they were going along. 


9 

This in effect would help them when they prepared their 


10 

quarterly 

reports and would also give them some historical 


11 

data for 

future years. 


12 

Q 

I would like to ask you to focus your attention, | 


13 

Mr. Scansaroli, on a period of time, namely, the period of 1 

j 


14 

1 

time between December of 1968 and April or May of 1969. 


15 


During that period of time were you engaged in 


16 

doing accounting work for other clients of Peat, Marwick? 

I 

1 

17 

A 

Yes, sir. 


18 

Q 

Was a Vim Company one of those clients? 


19 

A 

Yes, sir. 


20 

Q 

And this aompany you told us about before, Stedmar 


21 

Securities? 

1 

22 

A 

Yes. 


23 

Q 

And the D. C. Transit Company. 


24 

A 

Yes. 


25 

Q 

In that period of time that we have now talked 
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2 

about what is your best recollectionof what, if anythinq. 


3 

you were doing with respect to National Student Marketing 


4 

Corporation? 


5 

A Abouc the only thing that I can recall doing 


6 

between basically the audit of '68 and working on the 

1 

7 

proxy in *69 was reviewing several acquisition agreements 

1 

8 

that NSMC had forwarded to our office. 

1 

9 

Q In that period of time, did you attend any of the 

1 

10 

Saturday sessions that Mr. Kurek testified he had with Mr. 

1 

1 

11 

Cort Randall? 


12 

A No, sir. 

1 

13 

Q Did you have any knowledge of those sessions? 


14 

A No, sir. 


15 

Q Did you attend during that period of time any 


16 

Finance Committee meetings of National Student Marketing 


17 

Corporation? 


18 

A Mo. 


19 

Q What is your best recollection of your first 


20 

awareness of the proxy statement which was to be prepared £o 


21 

National Student Marketing Corporation in 1969? 


22 

A I can't recall when I first became aware that we 


23 

were going to work on this proxy statement. The only thing j 

i 


24 

I can say is that we did work on it in May and it would have 


25 

l _ 

had to have been sometime between February and May. 
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2 

Q In the course of that work, were you called upon 


3 

to do any review of the company financial statement for the 


4 

period ended February 28, 1969? 


5 

A Yes, sir. 


6 

Q Will you tell us as best you can recall the 


7 

nature of the work that you were doing with respect to that 


8 

financial period? 


9 

A The period that we were using was what we call 


10 

a stub period. It was the period from August 31, 1968 to 


11 

| 

February 28, 1969. These were unaudited figures and when 


12 

unaudited figures are included in a proxy statement in this 

I 


13 

manner the accountants are required to make a limited revie-, j 


14 

to ascertain if there is anything unusual that happened 


15 

between August 31 and February 28. 


16 

Vie did this through a preprinted program that 


* 17 

the firm had which we used. 


18 

Q In this period in the Soring of 1969, therefore. 


19 

you were working on, were you not — this is somewhat repe¬ 


20 

titious; I just want to establish this — you were working 


21 

on the proxy based on its including the February 28, 1969 


22 

figures, is that right? 


23 

A That's right. 


24 

Q Did there come a point in time when a decision wa, 


25 

made by the client not to go forward with the proxy, includ- 
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2 

ing the February 28, 1969 figures? 


3 

A That's right. 


4 

Q In your mind when do you best recall that having 


5 

occurred? 


6 

A I believe it was sometime in May '69. 

• 

7 

Q Just jumping ahead for a moment to establish 


8 

where we are at, did there come a point in time when you 


9 

later learned that the company was to go forward with a 


10 

proxy statement this time based on its figures for the perio 

1 

11 

ended May 31, 1969? 


12 

A Yes. 


13 

Q Approximately when did you learn of that? 


14 

A I can't really say. It could be anywhere during 


15 

the summer. 


16 

Q During the summer of '69? 


17 

A Yes, sir. 


18 

Q It is that work which leads to the events in 


19 

August of 1969, is that correct, sir? 


20 

A That's correct. 


21 

MR. STILLMAN: May I have Exhibit 13, Mr. Velio, 


22 

please. 


23 

Q Would you look at Exhibit 13 in evidence, Mr. 


24 

Scansaroli, and tell us what it represents? 


25 

A This represents the work papers that were pre- 
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19 
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pared by the accounting firm. Peat, Marwick, Mitchell, and 
work papers prepared by the client for the proxy statement 
as of February 28, 1969 and as of May 31, 1969. 

Q Would you look at the cover page of that docu¬ 
ment. Is that in your writing? 

A No, I believe it is not. 

Q I would like you to turn to what I believe is 

page 2520. Do you have that? 

A Yes. 

Q What does that page represent? 

i 

t 

A This represents the original batch of papers for ' 

i 

I 

the February 28 proxy statement which we bound up in one 
batch. j 

I 

Q In other words. Exhibit 13 consists of the work j 

papers for the work done based on the February 28, 1969 
figures, is that right? 

i 

A Yes, sir. ( 

I 

Q And it is supplemented by the work done for the ! 

period ended May 31, 1969, is that correct? 

A Yes. 

i 

Q What is page 2521 of Government's Exhibit 13? 

I 

A This is an index of all the working papers that 
was prepared for the period ending February 28, 1969. 

Q Who prepared that index? 
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A I did. 


0 Do your initials appear thereon? 


A Yes. 


Q And the date on or about which you prepared it? 


A Yes. 


Q What is that date? 

A May 23, 1969. 

Q The numbers in red are what, sir? 

A Those are the work papers where one can find what 
is described on the lefthand side of that work paper. 

MR. STILLMAN: May I just exhibit this to the ju* 
your Honor. i 
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Q Do you recall, Mr.Scansaroli, when it was that 
you put. together that portion of this binder which relates 
to the index that appears at Page 2521? 

A This was put together around the end of May 

some tiina . 

Q When you put together a set of work papers like 
that what was the practice at that time as to what was done 
with them physically? 

A We would put them — we had a separate room 

where we would file our work papers in alphabetical order. 

Q By client? 

A By client. 

Q Who had access to that room? 

A Anybody in the office. 

Q Would you turn to Page 2617 of Government Exhibit 
13. Will you tell us, Mr.Scansaroli, what that page repre¬ 
sents? 

A Yes. There is two pieces of paper that was pre¬ 

pared by the client showing the unbilled receivables as 
of November 1968 and as of February 28, 1969. 

(,» You say two schedules. You are referring to 

the schedule appearing at Page 2618, is that right? 

A That's right, yes. 

Can you tell us what if anything you did with 
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respect to those schedules? 

A 1 the schedules and I went over each item 

with Mr. Kurek and possibly Bill Chapman and I indicated 
on the paper my comments oneach ~ on the contracts. Not 
on every one, but the majority of them. 

0 Now would you turn to Page 2622, Mr.Scansaroli. 
What docs that page represent? 

A These are questions that I had raised during 

this period of time and my answers to these questions. 

MR. STILLMAN: This is the page that I believe 
Mr. Velie read to us earlier in the trial. 

(Mr.Stillman read from Government Exhibit 13 

in evidence to the jury.) 

Q Do you recall that? 

A Yes. 

Q By the way, there is a name that appears at 
the top which looks something like Lloyd Poplin. Do you 
have any recollection as to who that was? 

A No, sir, I don't. 

Q It is a notation you made back then? 

A Yes,sir. 

0 Would youturnto Page 2623 and also to 2624 and 

t.1) the Jadies and gentlemen of the jury what those pages 
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A These are — the first page is the letter that 
v,as received by the client from the Pontiac division of 
General Motors and the second page is the estimated budget 
for this program. 

Q On this second page, 2624, are there any nota¬ 
tions jn your handwriting? 

A Yes, sir. 

0 This particular page is headed what, sir? 

A "Analysis of Pontiac contract." 

Q And then rtapled to your page is a document 

headed what, sir? 


"Pontiac Marketing Plan, Youth Market, Budget 


Recap. 


U From whom did you obtain these documents? 

A We obtained it from somebody at NSMC, but I 
don't know which individual. 

Q Do you recall whether or not during that period of 
time there was any discussion between either yourself or 
Mr. Natelli and anyone at National Student Marketing Corpora¬ 
tion with respect to this Pontiac letter appearing at Page 

2623? 


h Yes,sir. Mr. Natelli received a copy of this 

letter. He showed it to me and he indicated that the letter 
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was not detinite and therefore he could not accept the 
letter as it was. 

He indicated to Mr. Randall and Mr. Kurek that 
they would have to get better documentation for this 
contract, otherwise they would have to delete it from the 
proxy statement. 

MR. VELIE: Mr.Reporter, if there is a date 
given in the preceding answer, would you read it to me? 

MR. STILLMAN: Mr.-Velie, I will take care of it. 
Just be patient. 

MR. VELIE: Fine. 

Q What is your best recollection of :vhen this 
conversation takes place? 

A This was at some point in time when we were 
preparing the proxy statement for February. I don't recall 
what date it was. 

Q This particular work pnoer and, indeed, many 
of the v/otk papers that pertain to this work seem to be 
dated on May 22, 1969. Did you do all of the work on that 

one day? 

A No,sir. We, specially me, I had a bad habit of 
initialing the work paper at the time that I stapled this 
letre*. down on the work paper. We could very easily have 
received this letter two months or -- I mean, two weeks, 
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three weeks, a month in advance. But the date on the paper 
is usually the date that this letter is stapled to that 
paper. 

Q In connection with the proxy statement based on 
February 28, 1969 figures, were you engaged in doing anythin* 
other than work with respect to the contracts in progress 
for NationalStudent Marketing Corporation? 

A Yes, sir. 

G Will you outline for the ladies and gentlemen 
of the jury some of the other things that you were looking 
a ^ this particular financial period, and if you need 
to, re tor to the work papers to refresh your memory on that. 

A in order to prepare all of the financial state¬ 
ments that went into the proxy statement it was necessary 
to prepare consolidatirig trial balances for the five years 
ended August 31, 1968, plus the stub period. In order 
to do that we had to get the information from our other 
or trees tor each one of these companies. This information 
was sent to us in Washington and we would take these figures 
and prepare these consolidations and come up with the 
final tinancial statements. 

This was, I would say, the major task in this 
whole job of preparing this proxy statement. 

V By way of illustration, Mr. Scar.saroli, would yoi 
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turn to Page 2522 of Government Exhibit 13 and tell us 
what that page represents, that page and the pages that 
come after it. 

a Okay. These are the — these figures here are 


the trial balances as of 8/31 — this one is at 8/31/65, 

then it goes to 8/31/68, 8/31/67, and so on. 


And what they are is taking — we had to go 

back to 1966 with companies that were acquired in 1968, 

• • 

These companies had to be reflected back into 1966 figures 
Therefore we had to prepare a trial balance using the oiig 
inal National Student Marketing figures plus all the 
acquisitions made since that date, and this was the major 
task of putting this proxy statement together. 
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Q For example, nt 2552 I see some financial state¬ 
ments . 

Whose are those? 

A This is a statement for what is New Sportswear, 
Inc., as .of December 31, 1968. It is a certified statement 
prepare i *•/— certified to by another accounting firm. 

Q Did you do any work with respect to that par- 

# 

ticu! sat of statements? And I direct your attention 
tc . and the pages that come after. 

A It indicates that we had to break out certain 
expenses that the — that these accountants had lumped into 
one figure to meet SEC requirements. * 

Q You say "we." 

Who was doing that work? 

A It could have been me, Mr.Oberlander and several 
other people that were working with me. 

• U Turn to Page 2 566, if you would, and the pages 
that coma after that. What is reflected there? 

A This is the financial statement of International 

Study Services,Inc., as of October 31, 1968, certified to 
by Amo id barman & Company. 

t» At the top of that particular page, 2566, it say 
"Report of N.E.T." Is that New England Travel? 

A That's right. 
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Q By the way, with respect to Mr.Berman, you heard 
his testimony, did you not? 

A Yes,sir. 

Q Did you recognize him? 

A I did not recognize him. 

0 Do you recall the incident? 

A No,sir, I don't. 

Q Would you turn to Page 2593, Mr.Scansaroli. 

Do you have that 2593? 


A Yes,sir. 

0 What does that page represent, that and the next 

page? 

' S 

A This is a program that we were to perform. 

These indicate the steps that we were to perform during 
our examination of unaudited figures. 


0 

A 

0 

A 

Q 


And the examination was for what period of time? 
February 28, 1969. 

Do anyone's initials appear on this document? 
They are my initials. 

Can you tell us who performed the review 


reflected in pages 2595 and 2594? 
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Outline tor review of interim unaudited financial statements 
incJ uded in registration statement at subsequent period 
to effective or closing date.” 

What is your best recollection, Mr.Scansaroli, 
of when you first heard of the matter of the writeoff of 
the RonMichaels contracts? 

A Some time during the period that we were prepariig 
the proxy statements for February 28. 

Q Who did you learn that from? 

THE CQURT: Excuse me. Would that mean, as you 
recall it, some time between February and May? 

THE WITNESS: Yes, your Honor. 

Q You said between February and May. 

Did you start this proxy work in February, as 
best you can remember? 

A I don't recall. It had to be in that period 
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A Mr. Natelli informed me. 

Q Was anyone else present when you discussed the 
mattc-r with him initially? 

A I can't recall, no, sir. 

Q All right. 

What is your best recollection of what you were 

told? 

A Mr. Natelli indicated to me that Mr. Randall 
had informed him that Ron Michaels had taken kickbacks 
and tnerefore those contracts were no good. 

0 Was there any discussion as to what, if any¬ 
thing, had to be done with respect to those contracts? 

a I can't recall any specific instruction except 

that, they had to be written off. 

0 Was there any discussion as to whether they 
would be written off to the current period or to any other 
period? 

A It was — it was decided to write them off for 

the year ending August 31, 1968. 

Q How was that decision arrived at? 

A It was arrived at basically by the fact that 

it was a contract that should never have been in existence 
at, oi b/31/68 and based on Opinion 9, that we could ascer¬ 
tain the contract should have been written off retroactively] 
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13. 


0 


Would you look at Page 2531 of Government Exhibi 


Who made the entries on 2531 and 2532? 

A I did. 

0 With respect to those on 2531, what is your 
best recollection of when those were made? 

A Here again it was some time in May. I dated 
the work paper May 12. I am sure it was in that period of 


time. 
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U There s been a great deal of testimony concern¬ 
ing those entries, Mr. Scansaroli. You are the man that wrote 
them. 

Will you tell us what they are and what you meant 
to convey by them? 

A Yes, sir. These entries — the first two 
entries on this page where we are writing off the accrued 
cost and sales and the cost of sales and the accrued lia¬ 
bility and the deferred taxes, these two entries were com¬ 
bining entries. 

We could have, or I could have made three separates 
entries, but being in a hurry, not thinking about any other 
reason, 1 made a combining entry. It is a thing that the 
accounting people do every day of their lives. There's 
nothing unusual about making a combining entry such as this. 

The reason the tax is made in this manner, I would 
like to explain that, too. 

When an accountant prepares a provision for taxes 
it is generally an estimated figure, it is not an exact 
figure. An exact figure for taxes cannot be determined 
until the tax return is prepared. When accountants are doing 
an audit, they prepare a provision for taxes to the best of 
their ability, but they are not tax people and there could 

I 

be tax technicalities that they are not aware of which will 
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change the final result. What accountants do, they more or 
less round off the figure. 

If, for example, I decided I would have a tax 
liability, I compute it on my work paper of $235,300. I can 
round that off to $300,000. This, in effect, provides a 
cushion ror any adjustment that may occur after the tax 
return is filed. Whenever I made this adjustment, although 
the tax could have adjusted by 109,000, I decided let's 
adjust it to 188,000 and leave the rest as a cushion in the 
tax liability account. 

That is exactly why this is to the penny, as 
Mr. Velie keeps saying, because for that reason. 

Q Did you make that entry to conceal anything from 

anybody? 

A No, sir. 

0 Do you know Carol Raimondo? 

A Yes, sir. 

(J She was at Peat, Marwick as she testified during 

the same period of timewhen you were there? 

A Yes. 

Q The fact of the matter is that the two of you 

learned you had passed your CPA exam at the same time, is 
that correct? 

A That's right. 
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U Do you recall the conversation with Carol con¬ 
cerning the tax adjustment that she was discussing with you? 

A In general I do. Wie were discussing — I can 
recall discussing the tax effect of this with Carol and 
Gene Holloway and Mr. Natelli, and the general conclusion 
was that the tax provision as of 8-31-68 was incorrect, it 
should have been no tax provision at all. 

Q Do you recall the exhibit which Mr. Martin showed| 
to Mr. buck when he testified with respect to the journal ' 
entries that you prepared? 

I m not sure I understand which one they are. 

MR. STILLMAN: It's been previously marked, your 
Honor, as Natelli Exhibit M for identification. 

^ ^ a fact, Mr. Scansaroli, that if you wanted 

you could have made the entries as they are reflected on 
Natelli Exhibit M for identification? 

A Yes, sir. 

0 

entries to show the retained earnings items with respect to 
journal entries one and two appearing at page 2531, is that 

right? 

A That's right. 

0 And all that you did — and Mr. Martin demon¬ 
strated this earlier on Mr. Buck’s testimony — was to com- 


In other words, you could have the 
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xx 



bine the entries to facilitate the matter, is that right? 

A That's right. 

Q Alongside of it is the first portion of an 
entry which you made backer May 12, 1969, is that right? 

A That's right. 

Q Did you have anything criminal in mind when you 
made that entry? 

A No, sir. 

MR. STILLMAN: I would like to offer that in 
evidence, your Honor. 

MR. MARTIN: I have no objection, your Honor. 

MR. VELIE: I think the jury has seen it twice. 
We might as well let it in. 

No objection. 

(Defendant Natelli Exhibit M for identification, 
received in evidence.) 

w Turn to page 2532, Mr. Scansaroli. 

Tell us what that entry reflects? 

A That is the entry writing off the Listerine 

contract. 

Q At the bottom of that entry appears "To adjust 
Listerine contract, explanation on journal entry number 2." 
Do you see that? 

A Yes, sir. 
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Q What i3 the explanation that that refers to? 

A That refers to the write off of the Ron Michaels 

contracts. 

Q What do you say in your work papers with respect 
to that write off ? 

A On the Ron Michaels contracts I said, "Based cn 
subsequent facts it was decided to adjust three contracts 
entered into by Ron Michaels, Clairol, Cheeseborough and 
Ban. This, in effect is, the same as a reclassification 
entry for report purposes." 

U Now, in making these entries that appear on your 
work papers, did you feel in any way that you were somehow 
exposed to some work that you had done in connection with 
the 19o8 audit of National Student Marketing Corporation? 

A No, sir. 

y Have you ever felt that? 

A No, sir. 

y I would like to direct your attention, sir, to 
August or 1969. 

Did there come a time when you saw a draft of the 
proxy statement? 

A Yes, sir. 

y Mr. Scansaroli, I have layed before you what has 

batn marked as Government's Exhibit 17, which is a draft of 
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the proxy, approximately August 9, 1969. 

Do you recall seeing a draft of the proxy state¬ 
ment at or about that time? 

A Yes, sir. 

Q In what connection did you see the draft? 

A I don't think I understand the question. 

Q I'm sorry. 

How did it come about that you saw a copy of the 
draft of the proxy statement? 

A Because I was the supervisor and I would review 

•/ 

the draft as it came back to see if I saw any errors or 
corrections that should be made. 

Q This document is filed with financial information, 
is it not? 

A Yes, sir. 

U Was any of the financial information that appears 
in this document your responsibility? 

A Yes, sir. 

Q What part of it was your responsibility? 

A Quite a bit of it, sir. 

U Who was supposed to review the figures and put 
them together as they came in from the various subsidiaries 
of National Student Marketing Corporation? 

It was my responsibility to make sure it was done. 
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That entail any great amount of work on your 

part? 

a Yes. It was like I said, that was the major 
task in this proxy statement, and two, three, maybe four of 
us were doing this work. It took us several weeks. 

Let's turn to this footnote. Would you look at 
Exhibit a, which is in front of you. That is that spread 
sheet. 

I am sorry. I got the number wrong. 

THE COURT: Let's get that number right. 

MR. VELIE: 17B, 

MR. STILLMAN: Maybe I will put the big one up. 
Does everybody have a clear view of that? 

Q The lefthand side of the sheet is the draft of 

the rootnote on August 5, 1969. Do you identify it as such 

sir? 

A Yes. 

u The kiddie column is the draft with the notations 

on it by Mr. Natelli. 

A Yes. 

>J The last is the final as it appears in the proxy 

statei. lent? 

A Yes. 

0 


Were you aware, sir, that a change was made from 
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the draft as it appeared on the first part of this exhibit 
to the language as it appears in the center portion? 

A I can't recall. 

Q Do you recall whether or not you had any dis¬ 
cussions with Mr. Natelli concerning the change that was 
made? 

% 

■m 

A I can't recall if we discussed the change or not. 
I knew we discussed the original note and I be ieve that he 
may have discussed it with me. I don't recall. 

THE COURT: When you say "the original note" 
which note do you refer to, sir? 

THE WITNESS: On the first draft. 

THE COURT: Are you talking, for example, about 

note C? 

MR. STILLMAN: I am sorry, your Honor. Perhaps 
I have not been clear enough. Wo are referring to note C 
and note E as they appear in the first column of this par¬ 
ticular exhibit. 

THE COURT: I understand that, but I want to make 
sure that the witness understands it too. 

MR. STILLMAN: Very well, I appreciate that, 

your Honor. 

THE WITNESS: Yes. We discussed both notes, 
before, this was ever done we discussed the method that this 
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type of thing would be disclosed in the financial state¬ 
ments . 

THE COURT: When you say "we" I assume you 
refer to yourself and Mr. Natelli? 

THE WITNESS: Mr. Natelli, yes, your Honor. 

Q Did you become aware of that fact or did you lear 
that the change was made as reflected in the center portion 
of this exhibit? 

A I became aware of it eventually, yes. 

Q You are aware that in its final form it appears 
as it is in the last portion of this particular exhibit. 
Government's Exhibit 65-10? 

A Yes. 

Q Do you know who Mr. Lee Otkiss is? 

A Yes. 

Q Who is he? 

A He is a partner in the Philadelphia office of 
Peat, Marwick, Mitchell. 

w Do you know whether or not he had any respon- 
siniJjties with respect to the proxy statement for National 
Student Marketing Corporation? 

a Yes. He was the SEC reviewing partner with 

regards to this client. 

t) What was your understanding then of the role of 
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the SEC reviewing partner? 

A Well, prior to submitting anything to the SEC 
with Peat, Marwick's name on it it was his job to review 
the statements to see if there was anything unusual or anything 
that wasn't meeting or wasn't in conformity with SEC 
requirements. 

Q So far as you knew, he was going to be perform¬ 
ing that work with respect to this very proxy statement, 
the final of which is Government's Exhibit 25 in evidence? 

A Yes. 

U To the best of your knowledge, was the change 
made from the draft as it appears in the first column, as 
reflected being done in the second, and coming out in the 
final with respect to this footnote, was that change made 
for the purpose of concealing anything? 

A NO. 

THE COURT: In that connection — perhaps I mis¬ 
understood you — I understood you to say that you had 
nothing to do with these changes as such or, at the very 
least, you don't recall any discussions with anybody about 
the change before they became finalized. You see what I am —• 

THE WITNESS: Yes, your Honor. 

THE COURT: Is that a fair statement? 

THE WITNESS: That's right. I discussed the 
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2 

original disclosure. 


3 

THE COURT: The original notes, C and E? 


4 

THE WITNESS: Right. 


5 

THE COURT: But then, looking at the center 


6 

fold of Government's Exhibit 17B, were all the scratches 


7 

and interlineations and notes and so on, as I understand 


8 

your testimony, you had nothing to do with either making 


9 

these physically or discussing with anybody these changes 


10 

as shown by these scratchings and interlineations. 


11 

THE WITNESS: Not that I can recall. 


12 

THE COURT: Yes, not that you can recall. As I 


13 

understand, however, you do recall, of course, seeing the 


14 

final changes as they came out in the proxy statement itself 


15 

as shown over here on the righthand portion of Government's 


16 

Exhibit 17B? 


17 

THE WITNESS: Right, yes, sir. 


18 



19 



20 



21 



22 



23 



24 



25 

T '•On Of ” ivi®* r i«: . * ~*vne« 





/ 



k 9B 


1 


jhb-i 


Scansaroli-direct 


1550 


2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


THE COURT: Mr. Stillman, then I don't under¬ 

stand how he can fairly be asked this question you just 
asked. 

MR. STILLMAN: I think he could be fairly 

asked, your Honor. He was there at the time. 

THE COURT? Wait a minute. You don't see my 
point,sir. I am not to critize you. I am trying to make 
a point which may be important here. Be patient with 
me. 

As I understand his testimony, now that I have 
sought a clarification, he really had nothing to do, that 
lie recalls, with the changes as they were being made and 
contemplated. 

MR. STILLMAN: Yes, your Honor. 

THE COURT: The inference I got from your last 

question is that he did do so and therefore I am puzzled. 

MR. STILLMAN: Your Honor, I am taking it in 

anyway. Whether he did or did not, I am asking the state 
of his knowledge with respect to the change that was made in 
this ^'otnote. 

THE COURT: Then I thinkwe ought to get a 
clarification from your own point of view. That is the 
whole point of my intervention. 
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MR. STILLMAN: I appreciate that. 

THE COURT: I am not trying to badger you. I 
am trying to get a clarification. 

MR. STILLMAN: Judge, I know that, and I 
appreciate it. 

BY MR. STILLMAN: 

Q In August of 1969 did anything come to your atteji 
tion which would lead you to believe that the change that 
was made was made for the purpose of concealing anything? 

A No. 

0 You recall the testimony of Mr. Oberlander? 

A Yes. 

Q You recall that he told us that you asked him 
to do some work in connection with this proxy statement? 

A Yes. 

0 I would like you to turn, if you would — 

MR. STILLMAN: Just bear with me a moment, your 


lionor. 1 lost my slip. 

Q We will come to the paper in a minute. Let's 
use up these next few minutes and get some testimony in. 

You recall that Mr. Oberlander did some work 
at your request? 

A Yes. 

That was in August of 1969? 

H -T r->.,n T n. r. • r.1. . 
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A Yes,sir. 

0 You recall that there came a time when Mr. 
Oberlander spoke to you with respect to the work that he 
had done? 

A Yes. 

Q What is your best recollection of when this 
occurred and what occurred? 

A This was in August of 1969. Mr. Oberlander 
called me and said that he had some problems with work 
papers that he wanted to review with Mr. Kurek and Mr. Kurek 
suggested that I be the one to review it with him, Mr. 

Kurek was in a bad mood for some reason and he didn't want 
to talk to Mr. Oberlander. 

So I went over to National Student Marketing's 
office, took Mr. Oberlander's paper and went through the 
items with Mr. Kurek. We went through it and we sat there 
and we went through themajor items in that paper. 

He indicated to me that a couple of the programs 
were changed to a fall program or a spring program, he 
indicated to me that the Syntex contract should be written 
off. 

When we got through with those major items the 
difference was immaterial. There were some ups and some 
downs and it wasn't worth the time and effort to even 
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try to adjust them. 

° IS itL a £act > sir ' as a result of your 

conversation with Mr. Kurek the Syntax contract was written 
Off? 

A Yes. 

o You recall, do you not, that the Syntex contract 
was the largest single item on Mr. Oberlander's schedule? 

Let me show you Page 2687 of Government Exhibit 13. 

A Yes, it is, it is the largest item on that 

page . 

0 in the course of that conversation that you had 

With Mr. Kurek did youhave any reason to believe that the 
man waslying to you? 

A No, sir. 

Q Did you trust him? 

A Yes, I did. 

0 The fact of the ^tter is there came a time that 
you went to work for him, isn't that right? 

A That's right. 

{) The worJc that Mr » Oberlander did in August of 
1969, was that work that you could have done yourself? 

A Yes. 

in fact, you performed some similar work back 
in May of 1969, did you not,sir? 


soiiTMf rn o«$i urt rev 


hirt otprui-r^ 


11 * fOIIBYWV't, 





z 


1 

•v, 1554 

Jhb-5 Scansaroli-direct 


2 

A That's right. 


3 

Q What was your view of Mr. Oberlander as an 


4 

accountant in August of 1969? 


5 

A I thought he was a tenacious-type of person, he 


6 

was a young accountant with a little bit of experience. 


7 

not as much as some of the other people, but he was the 


8 

type of person that would dig and dig and dig and find the 


9 

answers. 


10 

Q That was the person that you asked to do this 


11 

review in August of 1969, is that right? 


12 

A Yes, sir. 


13 

MR. STILLMAN: Would this be a good stopping 


14 

point, your Honor? 


15 

THE COURT: If you would like. 


16 

MR. STILLMAN: It is about four minutes of the 


17 

hour. I would say that I have approximately anotherhalf 


18 

an hour of examination to complete Mr. Scansaroli. 


19 

THE COURT: We will resume — I have five to 1:00 

— 

20 

wa will resume at ten after. How is that? 


21 

MR. STILLMAN-.Fine, sir. 


22 

THE COURT: Ladies and gentlemen, we will suspen 

d 

23 

for luncheon. Pl«ase come back at ten after 2:00. 


24 

MR. MARTIN: May I hand up a memo to the Court, 


25 

your Honor. 



(Lunchecr. recess.) 
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2 

2:10 P.M. 


3 

(In open court; jury present.) 


4 

JOSEPH SCANSAROLI resumed. 


5 

THE COURT: All right. May we proceed now, Mr. 


6 

Stillman. 


7 

MR. STILLMAN: Yes, your Honor. 


8 

direct EXAMINATION (continued) 


9 

BY MR. STILLMAN: 


10 

Q Mr.Scansaroli, I have opened up Government Exhib; 

t 

11 

13 to Page 2654, and the succeeding page which is 2655. 


12 

Can you identify those documents? 


13 

o This is the SEC review program that Mr. Oberlandfl 

tr 

14 

used as of May 31, 1969. 


15 

Q When you say "as of," you are talking about 


16 

the review that he did of the May 31, 1969, unaudited finan¬ 


17 

cial statements of National Student Marketing, is that righi 

:? 

18 

A That's right. 


19 

Q He dates the work paper August 20, 1969, is 


20 

that correct? 

* 


21 

A That's right. 


22 

Q That is the review that we discussed this 


23 

morning, that is a similar \iew which was done by you 


24 

in May of 1969? 


25 

a That's right. 
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2 

Q We also discussed this morning, Mr.Scansaroli, 


3 

the footnote which appears in the proxy statement in its 


4 

various forms in evidence, the final of which is Government 


5 

Exhibit 25, the draft with various notations on it,Governmen 

t 

6 

Exhibit 17, and there were some questions put to you with 


7 

respect to whether or not you had any conversations with 


8 

anyone concerning that footnote, and your answer was that 


9 

you don't recall. 


10 

Do you remember that? 


11 

A Yes. 


12 

0 Over the luncheon recess did I call to your 


13 

attention a portion of your grand jury testimony? 


14 

A Yes. 


15 

0 You do recall being before the grand jury, do 


16 

you not? 


17 

A Yes. 


18 

Q Do you recall being asked this question and 


19 

giving this answer — 


20 

MR. VELIE: I object to this being read to the 


21 

witness, your Honor, asking him if he has a new recollection 


22 

of what jt is he told us before. He is simply reading 


23 

in hearsay at this point. 


24 

THE COURT: In any event, I quite agree. This 


25 

isn't an appropriate procedure. 
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MR. STILLMAN: I am trying to refresh his 


memory, your Honor. 

THE COURT: Let him look at it. 

MR. STILLMAN: Of course. 

Q I show you Page 58, which has some red markings 
on it by myself of your testimony before the grand jury on 
October 21, 1973. 

Was that the portion that you read during the 
luncheon recess? 

A Yes, sir. 

Q In looking at that, does that refresh your 
recollection with respect to any conversation that you had with 
anyone concerning the footnote? 

A To a certain degree, yes, sir. 

U All right. Will you tell us how it helps you 
to recall and what it helps you to recall? 

A When we were in the process of preparing this 
note to these financial statements, we had discussed the 
tact that it was going to be adjusted retroactively and the 
fact that there was a need for a note to disclose this 


matter 


Eventually it was determined to be immaterial. 


$21,000, no Mr. Natelli and I discussed it throughout this 
period,and we came to the conclusionthat it didn't have to 
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be in there. It was just too small of a figure to even worr 
about. In effect, that is what happened. 

Q Do you know whether or not that is a matter 
v/hich Mr. Natelli spoke to Mr. Otkiss about? 

A Yes, it is. 

Q I would like to direct your attention to the 14t: 
of August 1969, and that was the date going into the evening 
if you remember, that you went to New York to go to the 
printers. 

Do you recall that? 

A Yes,sir. 

Q What is your recollection of the circumstances 

which took you from Washington to New York on that occasion? 

A I recall that we went up there — when I say 
"we," Mr. Natelli and I. I can't recall anyone else 

with us, but we went up to the printer's office and arrived 
there between ten o'clock and midnight. 

U What happened? 

A We arrivee at the printer's office and the 
attorneys had already been there for apparently some time. 
They made the comment to Mr. Randall, who was there or who 
came with us, to the effect that if the proxy statement was 
held up, it would be the accountant's fault and not the 

, I 

attorney's fault. 
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In any eve, t, about —at that time we sent 
out for something to eat. 

After we finished eating, maybe about two 
o'clock in the morning, one o'clock in the morning some time 
in that time frame, the material began coming off the 
presses and it was Mr.Buck's and my duty to foot and cross¬ 
foot these statements as they were coming off, to make 
sure there weren't any errors, to read them for typographica: 
errors / things of that nature. 
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0 Just to go back and took at this document in 
its final form. 

It has, does it not, literally dozens of pages 
with financial figures in it, is thit correct? 

A Yes, sir. 

Q Were those the things that you and Mr. Buck were 
reviewing in the course of the evening and the early morning 
hours of the next day? 

A Yes, sir. 

U Were you busy? 

A Very busy, yes. 

Q How would you characterize the work? Was it 

teaious? 


Was it fun? 

A No, it was kind of tedious simply because it was 
2, j, -i o'clock in themorni..g and at that point in time if 
you are not used to being up that time in the morning, you 
get kind of tired. Doing this type of work, where you are 
just tooting and cross footing figures, it gets tedious, veijy 
tedious. 


Q Do you have any recollection of the matter of 
Pontiac being discussed in the course of that evening or th€ 
next fiiorni ng? 

a No, sir. 
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when did you leave on the morning of the 15th? 


It was sometime in the morning batween 8 and 10 
o'clock, 1 would say. 

Q Where did you go? 

A t went back to the Peat, Marwick office in 
Washington and from there I went home, went to sleep. 

U Do you recall in the course of the evening of the 
14th or the morning of the 15th, any discussion of the 
matter of Eastern Airlines? 


A No, sir, not that time. 

Do you recall in the course of that evening or th 
following morning the arrival of Mr. Dennis Kelly? 

A No, sir. 

Q Do you have any recollection of any conversation 
with respect to Eastern Airlines? 

A I can only remember one conversation with the 
Eastern — with regard to the Eastern Airlines contract. 

That was at some time Mr. Natelli and I were in 
Mr. Wateilife office and he was talking to Mr. Otkiss in 
Philadelphia. Me would indicate to Mr. Otkiss that he was 
required to have the company remove the Pontiac from the 
proxy statement. At that point in time the company had the 

Eastern contract which was dated in May but which was not or 

the Locks 
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Since it wasnot on the books but it was dated 
in May, Mr. Natelli had a few problems as to whether he 
should record that contract or not. He discussed this 
with Mr. Otkiss. They came to the conclusion that they 
should record the Eastern contract. 

0 Ho you recall when it was that this conversation 
took place in reference to the time that you spent in the 
printer on the 14 or 15th of August? 

A It wassometime after that, but I don't know if it 
was a day or a week after that. 

U Where were you when Mr. Natelli was having this 
conversation? 

A In Mr. Natelli's office. 

Q In Washington? 

A Yes. 

THE COURT: In other words, are you telling us 
thi t. this conversation you overheard in Natelli's office 
Wi\s after you returned from Pandick Press here in New York? 

A Yes, your Honor. 

THE COURT: Do you have any idea how long it 
was, a day, a couple of days later? 

THE WITNESS: I think it was within a day or two 
days uli; i that, within that — it is hard to say. 

THE COURT: All right. 
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Did anything come to your attention during the 


period that we have been discussing which led you to believe 


in any way that booking of the Eastern Airlines contract was 


anything other than a good faith decision? 


Mo, sir. 


Did there come a time, and I believe you did 


tell us this, that you left Peat, Marwick, Mitchell and went 


to work for National Student Marketing Corporation? 


A That's right. 


W When was that? 


A I believe it was in October 1969 


What caused you to leave Peat, Marwick? 


Several reasons. 


For a period of a couple of years I had always been 


wondaring what it would be like to be in private accounting 


lather than public accounting, and I never made the jump 


from public accounting into private accounting because I 


always had something to do, something keeping me going, 


Something happened at this point in time that gave me the pU! 


that I needed to get out of public accounting. 


National Student Marketing was convenient, they 


were right across the street, they needed an accountant and 


1 needed the experience. I went with National Student 


Markrcti ng 
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2 

U What was it that happened that caused you to make 


3 

the decision at that time? 


4 

A Well, I had more or less set a goal for myself 


5 

with regards to raises and bonus that come out once a year 


6 

within the. firm and it just didn't hit the goal I had set 


7 

for myself. So that gave me the push out the door, in effec 

t. 

8 

Q Either during the time that you were at Peat, 


9 1 

Marwick , towards the end of your stay there, or the time 


10 1 

that you were at National Student Marketing, did it come 


11 

to your attention that Johnny Johnston was doing some work 


12 

for tha August 31, 1969 audit of National Student Marketing' 

3 

13 

books ** 


14 | 

| 

A Yes, sir. 


15 ! 

Q Were you aware that he was developing any pro- 


16 

gran. with respect to any particular item in the audit pro- 


17 

gram? 


18 

A Yes, I was. 


19 

| g Was that with reference to the contracts in pro¬ 


20 

gress? 


21 

A Yes, it was. 


22 

MR. STILLMAN: Can I see Exhibit 35, Mr. Velie. 


23 

0 Do you recall whether or not you made any sug¬ 


24 

gestions to Mr. Johnston with respect to the work that he 


25 

was to on the contracts in progress for the period endinc 



W.it IFBN !'I' iff I>n '1 « ' . 



r 




3 lie Scansaroli - direct 1565 

August 31, 1969? 

A Mr. Johnston, after he prepared the program, he 
asked me to review it and see if I had any suggestions. 

Q And did you? 

A And I did make one suggestion. 

U T would like to show you Government's Exhibit 35, 
direct your attention to page 2673. You see there six 
items at the top which relate to contracts in process. 

I direct your attention specifically to item 
number 7. Is that in your handwriting? 

A Yes, sir. 

Q What is that entry? 

A The entry says "To compare gross profit 
on completed contracts with the estimated gross profit on 
uncompleted contracts and account for any major differences 

W That was a step which you suggested that Mr. 
Johnston add to the program that he had developed as 
reflected in Government’s Exhibit 35, is that right, sir? 

a Yes, sir. 

0 With respect to this comfort letter, did you 

any participation in the underlying work with respect to 
comfort letter? 

A I don't believe so, no. 

w During this period of time — 
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2 

1 

THE COURT: Excuse me, Mr. Stillman. 

3 

I am unclear. 

4 

When did you go out the door, as you put it, and 

5 

across the street? 

6 

THE WITNESS: I believe it was around the first 

7 

week in October. 

8 

THE COURT: So that you weren't around at any 

9 

time when the comfort letter was even being discussed, were 

10 

you? 

11 

THE WITNESS: Only at National Student Marketing. 


<tyv eMfkuctf- 

II 

THE COURT: Yes. But insofar as a .plea of Peat., 

13 

Marwick during that period, I take it that there had been 

14 

nothing done or said so far as you know about the comfort 

15 

letter? 

16 

THE WITNESS: Not prior to October 1st. 

17 

THE COURT: All right. 

18 

Q During the time that you were working in National 

19 

Student Marketing Corporation did you become aware that 

20 

a comfort letter was being prepared in connection with the 

21 

Interstate Insurance Company transaction? 

22 

A Yes. 

23 

<J Who, to your knowledge, was working on that 

24 

matter? 

25 

a T believe it was Mr. Johnston and Mr. Cologne. 
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2 

! 

U At that same time that Mr. Johnston was working 


3 

on the comfort letter, do you know whether he was working 


4 

on any tiling else for Peat, Marwick? 


5 

A He was making or working on the audit for the 


6 

year ended 8-31-69. 


7 

Q Do you recall his testimony here that he was 


8 

actually working in your office over at National Student 


9 

Marketing Corporation? Do you recall that? 


10 

A Yes. 


11 

U During the time that he was doing this work and 


12 

looking at these contracts in progress and everything else 


13 

that he was doing were you in any way concerned about the 


14 

work that Mr. Johnston was doing? 


15 

A No, sir. 


16 

Q Did you feel that there was anything that Mr. 


17 

Johnston would work on that in any way reflected adversely 


18 

on yourself? 


19 

A No, sir. 


20 

You recall at the end of the Government's case 


1\ 

Mr. Velie read in a portion of your testimony at the Securit 

ies 

22 

and Exchange Commission. You recall that? 


23 

A Yes, I do. 


24 

Q How long did you remain with National Student 


25 

Muricering Corporation? 
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A Till May 1st of 1970. 

THE COURT: 1970? 

THE WITNESS: Yes, your Honor. 

Q Two things happened on that day, is that right? 

A Yes. 

U What are the two things? 

A National Student Marketing moved to Chicago and 
I got married. 

Q What was the reason you left National Student 
Marketing Corporation? 

A Well, I had just gotten married and I did not 
want to relocate to Chicago. 

Q After you left National Student Marketing, did 

there come a time when you were told or learned that the 
Securities and Exchange Commission wanted to talk to you? 

A Yes. 

How did you learn of that? 

A I don't recall if I received a phone call or 
it I received a letter. I don't remember. 

U Regardless of which way it was that you learned 
or it, did you go down to the SEC? 

MR. VELIE: Your Honor, I think we are getting 
well beyond the scope of any of the case here and into what 
may be simply self-servincr hearsay, prior consistent statement 


•» 


f 
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by a defendant. 

THE COURT: I don't know about that at all, but 
I see nothing wrong, since we already know that he was 
asked questions by the SEC, and that has been brought out 
by you and Mr. Stillman on a number of occasions, I see no 
harm in this, even though it is a bit repetitious. 

MR. STILLMAN: Thank you, your Honor. 

It will be short. There will be two or three questions. 

Q When you went down to the SEC to answer their ques 

tions, did you have an attorney? 

A No. 

Q Was there any reason you didn't have an attorney? 

A I didn't think I needed one. 

^ The portion of your SEC testimony which Mr. Velie 
reed dealt with the tax matter that you had previously dis¬ 
cussed with Carol Raimondo and the tax matter that becomes 
a part ot the entry with respect to the Michaels retro¬ 
active adjustment, is that correct, sir? 

A Yes. 

v In that testimony I believe you indicated that 

it was decided, or learned, that the error which Miss 

Raimondo had brought to your attention was in fact itself 
an error. Do you recall that? 

A Yes. 
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0 Who was the person who made that subsequent 


discovery? 


A I did. 


U How did it come about that you made that dis¬ 


covery? 


MR. VELIE: \our Honor, I believe we have really 


gotten well beyond — 


Honor. 


MR. STILLMAN: I couldn't disagree more, your 


THE COURT: I am sure you couldn't, but that is 


not really the point. This is an objection which I am going 
to sustain in part because I don't think it is necessary 
that we go into all thehow did he come to until at least 
we find out from him when this was. 

MR. STILLMAN: All right, sir. 

Q When was this, sir? 

A I believe it was during the early part of 1970. 
Mr. Ford of the Securities and Exchange Commission had 
called mu and I believe we had several telephone conversa¬ 
tions and he was trying to determine the computations and 
the errors that were made in the deferred tax liability 
and subsequent to that I believe a letter was sent out 
by somebody at the SEC asking for some type of explanation. 

At that point in time I was with National Studen 


• 1 • »! f 
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Marketing Corporation and I was given the question to 
answer. 

Going through all the documents I had, the tax 
return, I came to the conclusion that the taxes in the 
proxv statement were incorrect, and what I did — I believe 
this was on a Saturday — I left a note with Mr. Kurek, and 
I put a copy of the note on Mr. Natelli's desk, indicating 
that 1 thought an error had been made, so that he could 
check it out to make sure )r his Tax Department could check 
it out. 

Q To the best of your knowledge, was that informa¬ 
tion conveyed to the Securities and Exchange Commission? 

A I believe it was, yes, sir. 
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2 

Q 

Mr.Scansaroli, in the period from August 

3 

of 1968 

until the time that you left National Student 

4 

Marketing or, indeed, until today have you ever been con¬ 

5 

cerned that as a result of anything that you did in connec¬ 

6 

tion with this audit you would lose your license to be 

7 

a certified public accountant? 

8 

A 

No, sir. 

9 

Q 

To the best of your recoll^tion, sir, and on 

10 

your oath, do you recall ever expressing to anyone any 

11 

concern 

that you would lose your license with respect to 

12 

anything 

that you did on the National Student Marketing 

13 

Company 

audit? 

14 

A 

No, sir. 

15 

Q 

Have you ever, sir, prior to this lawsuit. 

16 

been the 

subject of any disciplinary proceeding by the 

' 17 

Securities and Exchange Commission? 

18 

A 

No, sir. 

19 

0. 

Have you ever been subject to any disciplinary 

20 

proceeding or any proceeding which attacked your professiona 

21 

standing 

before any licensing authority? 

22 

A 

No,sir. 

23 

0 

Prior to the time that you came to court in 

24 

this case had youever been in a courtroom before in your 

25 

li fo? 
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2 

A No, sir. 


3 

0 Mr. Scansaroli, did you knowingly or intentional 

iiy 

4 

do anything in connectionwith the preparation of this 


5 

proxy statement which you knew to be false or misleading? 


6 

A No, sir. 


7 

Q Did you do anything at all in connection with 

i 

8 

the work that you did as an accountant, as an auditor. 


9 

in the affairs of National Student Marketing Corporation 


10 

which represented anything other than your good faith best 


11 

ertorts to do a job for your client? 


12 

A No, sir. 


13 

Q So help you God? 


14 

A So help me . 


15 

MR. STILLMAN: I have nothing further, your 


16 

Honor. 


17 

THE COURT: Mr. Martin. 


18 

MR. MARTIN: Nothing, your Honor. 


19 

THE COURT: Mr.Velie. 


20 

MR. VELIE: Yes, your Honor. 


21 

CROSS-EXAMINATION 


22 

BY M8. VE'l.IE: 


23 

U Mr.Scansaroli, this morning do you recall 


24 

explaining to this jury that generally audit work would be 


25 

done lu.yvhsre from a month to three months to six months 



after the client's year end? 



ni'Tlirr s ... 
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A Yes. 

0 Do you recall explaining to Mr. Stillman the 


reasons as 

The client 
be made . 
before the 


A 

0 

A 

Q 


follows: 

"We have to wait until the books are closed, 
can make whatever adjustments they think should 
Many times it takes weeks after the year end 
company can close its bcoks." 

You gave that answer this morning, didn't you? 
Yes. 

You gave that answer under oath? 

Yes. 

That answer is not exactly the truth, is it, Mr 


Scansaroli? 


A I think it is, yes. 

Q I am going to show you Government Exhibit 4C 
in evidence,which is your general binder, is that right, 
for the audit? 

A Yes. 

G 1 am going to read to you from Page 1500, which 
is the commercial audit program guide introduction. Para¬ 
graph 2 on Page 1500. 

"In considering the time at which auditing 
procedures should be carried out emphasis should be placed 
on adequate time for planning engagements so that a sub- 
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stantial portion of our examination is carried out prior 
to the year end." 

t 

A That's right, but if you are going to do interin 
work, right. We didn't start this audit, we weren't — we 
were not retained as the auditors until the end of August, 
which was the end of their fiscal year. There was no 
way in the world we could start that audit prior to that. 

j 

You know that. Why do you give me that kind of a questior? 

0 Mr.Scansaroli, then the reason you didn't do 
it was you weren’t retained? 

i 

A That's right. 

I 

It wasn't because the company hadn't closed its: 


books? 


But the normal procedure is you cannot make 


an audit until three, four, five weeks after the company's 
year end. That is just a normal procedure. 

0 That is not reflected in your audit manual 
or in that particular binder, is it? 

A I don't understand the question. 

Q In any event, you began the work in late August, 
is that correct, Mr.Scansaroli? 

A Yes, sir. 

At that time you were the most experienced 
supervisor at Peat, Marwick & Mitchell's Washington 
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office, is that correct? 

A I would think so, yes, sir. 

° Some tiroe after you began that audit trial 
balances were prepared, is that correct? 

A Yes,sir. 

Q The first trial balance, you don't dispute that 
that shows a loss for the company, do you? 

A No, I don't dispute that. 

a We have seen it here in evidence. It is dated 
September 2j. There was a loss for the company according 
to that trial balance, is that correct? 

A Yes. 

Q You never even heard of unbilled accounts receivj 
ables, fixed fee contracts in progress, until halfway 
through that audit, is that correct? 


A 

Q 

A 

0 

A 

Q 


On this audit? 

Yes, sir. 

That's correct. 

The second or third week of October? 

In that area, yes, sir. 

At that time your testimony is that Mr. Randall 
and Kurek said that this is how they want to do it and how 
they have been doing it, is that correct? 

A Yes. 
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You told us this morning how you went down 
to Arthur Andersen's office, the predecessor accounting 
firm, is that correct? 


Yes. 


Q You never spoke to Arthur Andersen's accountant 

about unbilled accounts receivable accounting, did you? 

A No. 

Q You never checked to see if they wrote a 
management letter which mentioned this particular thing 
that the company had been doing for some time, is that 


correct? 


you? 


That's correct. 

You know what a management letter is, don't 


Yes, I do. 

It helps the company do its work, is that the 


idea? 


A I imagine the letter is a letter to the manage¬ 
ment of the company telling them the weaknesses that have — 
that the auditors may have noticed in current control or 
accounting procedures and their recommendations to correct 
those weaknesses. 


Y$u have written management letters, is that 


correct? 


, / 


\ 
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A Yes, I have. 

Q They are a useful place to look to see what 
the weaknesses might be in the company's internal control 
procedures, is that correct? 

A I would say yes. 

Internal control is a matter of extreme import¬ 
ance in an audit, is it not? 

A I wouldn't say extreme importance, no, sir. 

• • 

Q You would have to concede, wouldn't you, that 
if internal controls are weak the auditor must extend his 
procedures to make sure that what is said on the financial 
statements is so? 

A Generally speaking, that's right. 

Q In fact, you prepare or you have to prepare for 
each audit a lengthy internal control questionnaire, is 
that correct? 

A That's right. 

Q One of the first things you are supposed to do 
in an audit, is that right? 

a Yes,sir. 

Q In any event, you didn't look at the management 
letter? 

A I can't recall, no, sir. 

Q You didn't even look at the company's interim 
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2 

tinancial statements, did you? 


3 

A I can't recall. 


4 

Q You can't recall? 


5 

A I may have. We may have had a copy of that in 


6 

the permanent file, but I am not sure. 


7 

0 First of all, just so we all know what we are 


8 

talking about hete, I am going to show you what has been 


9 

marked as Government Exhibit 46, I believe it is, A. While 


10 

it has a Government exhibit number, Mr.Scansaroli, I believe 


11 

you and the jury will all recall that was marked by Mr. 


1 12 

Stillman in his examination of Mr. Kurek, Government Exhibit 


13 

46a in evidence offered by your lawyer. 


id 2B 14 



15 



16 



17 



18 



19 



20 



21 



22 



23 

* 


24 



25 
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2 


MR. STILLMAN: Is that a question or a speech? 


3 

Q 

That is what it is, isn't it? 


4 

A 

This is a financial statement for the nine month 


5 

ending '67, 

'68. 


6 


That is one of the so-called interim financial 


7 

sta tements, 

is it? 


8 

A 

That's right. 


9 

Q 

Okay. Which is your answer with respect to 


10 

whether you 

had examined interim financial statements or 


11 

any underlying work papers, that you didn't or you don't 


12 

recall? 

i 


13 


MR. STILLMAN: I think there are two questions. 


14 

your Honor, 

interim financials and underlying work papers. 


15 

Q 

Did you ever examine anv underlying work papers 


16 

toe the interim financial statements? 

► 

17 

A 

No, I hadn't. 


18 

Q 

You weren't asked in seeing how contracts in 


19 

progress v:ere handled previously? 


20 

A 

You mean on quarterly statements? 


21 

Q 

Yes. 


22 

A 

NO. 


23 

0 

You weren't interested in that? 


24 

A 

It never dawned on me that I should look at it. 


25 

U 

Do you recall telling the grand jury that you 
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didn't recall seeing any interim financial statements? 

A I don't recall. 

MR. STILLMAN: Page, Mr.Velie? 

MR. VELIE: 19. 

U I will do it this way. You do recall testify-| 
ing in the grand jury? 


A 

Q 

A 

Q 

A 

Q 


Yes, sir. 

That was on October 31, 1973? 

I would say yes. 

You were under oath to tell the truth that day? \ 
Yes,sir. 

"Q Did you see during the course of your audij 
any financial statements that had been prepared by National 
Student Marketing Corporation during the course of the 
last i 2 months? 

A I don't recall seeing any." 

Do you recall that question and answer? 

A I don't recall it, but I will take your word 
for it, it is in that book. 

Q You never checked the method that they had been 
usinq during that preceding year for recording contracts 
in progress, did you? 

A You mean during the current year? 
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0 During the year which you were auditing, you 
never checked the method? 

A No, I didn't. 

0 Just so there is no question about it, all 
of your work with respect to the unbilled accounts receiv¬ 
ables then was done some time after you first learned of 
it, which I believe you told us was the first or second week 
of October, is that correct? 

A Yes, sir. 

Q In fact, the method of booking unbilled accounts 
receivable which you and Mr.Natelli approved for National 
Student Marketing was a complete departure from the pre¬ 
ceding year, wasn't it? 

A I am not sure. I don't know. 

Q Did — 


A 

vious year 
how many, 
did record 
0 

the things 
A 
Q 

A 


Excuse me, I am sorry. I believe that the pre- 
they did have some contracts, but I don't know 
I know it wasn't a material amount, but they • 
contracts, I believe. 

How did you know that if you didn't check any o 
I just asked you? Were you assuming that? 

I know that now. 

You know that now? 

Yes. 
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2 

0 What did yOU ltno " vou have told us that 

t 

3 

you didn't check the system that you had been using during 


4 

the preceding year, you didn't look at the interim financial 

L 3, 

r 

u 

yOU dldn,t '° 0k at any ”° r,t Papers underlying the interim 


6 

financials and you didn't talk to Arthur Andersen or 


7 

read their management letter, right? 


8 

A Right. 


9 

0 We have it. 


10 

MR. STILLMAN: Excuse me. I do object to -- 


11 

he can ask all the questions he wants to ask. It is a rehas 

1 

12 

of five questions. i object to the form that he 


13 

is proceeding in. 


14 

THE COURT: Overruled. 


15 

Q 50 that back fc here at the time, I take it you 


16 

didn-t knov/ if you were changing something or not changing 


17 

something, is that correct? 


18 

A If I was just changing the method or not changim 

1 

19 

the method of accounting? 


20 

Q Yes,sir. 


21 

A I would say no, I did not know at the time. 


22 

0. In fact, it was after all an important change. 


23 

wasn't it? 


24 

a I don't think it was an important change, no, si:: 

• ‘ 

25 

° You don't think it was an important change. You 


1 

southern district court reporters, u.s. courthouse 
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just told Judge Tyler this mpming in response to 

nis question, "Yes, sir, if you call that a change, I'm not 
so sure it is a change." 

a Judge Tyler is asking me the difference between 
what the client was doing during the year and what we did 
at the end of the year. He did not ask me what the differ¬ 
ence was between the previous yea£ and this year. It was 
during the same year. The client was recording the contracts. 
The only thing is, they were recording the whole contract 
and we suggested they record a percentage of that contract. 

It was in the same year. 

Q You heard Mrs.Raimondo testify yesterday. Do 

you have Exhibit 3 up there? 

Do you recall Mrs. Raimondo's testimony? 

A Yes, sir. 

Q Do you recall that she said that the method 

previously of recognizing income was to accrue income accord¬ 
ing to contract terms, signed contracts and she underlined 
the signed. 

A I recall’that. 

Q In fact, at year end you and Mr. Natelli okayed 

a procedure in which they simply told you about oral commit¬ 
ments to sign contracts in the future, is that correct? And 
that is the point in time in which you took down income 

SOUTHERN DISTRICT court reporters, u.s. courthouse 
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Q That's a change, isn't it? 

A From the previous year? Well, based on what I 
know now, I would say it was not a change simply because the 
amount was immaterial last year. Tf it is immaterial, I 
don't believe you can call it an accounting change as such. 

J T et me see if I understand your answer. You say 
in the preceding year the number of contracts in progress 
or the amount of them was so small that now if you do it 

on an oral basis instead of a contract basis there's no 

change? 

A It is not a change from a contract or an or 1 ' 
basis. It is a change from a completed contract to a per¬ 
centage of completion basis. 

Q Now you are saying that they didn’t have per¬ 
centage of completion prior to your implementing it, is 
that the idea? 

A That's right, yes. 

0 All right. 

Another change Mrs . *. Raimondo noted was that 
costs associated with the contracts previously were costs 
which had been incurred, is that correct? 

A Yes. 

0 Incidentally, you agreed with this analysis of 

Ml-s. Raimondo's, didn't you? She so noted it on the memo- 
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2 

randum? 


3 

A Yes. 


4 

Q Do you have my preceding question or would you 


5 

like it read back. 


6 

A Please read it back. 


7 

Q The second change Mrs. Raimondo was talking about 


8 

was the fact that before you and Mr. Natelli made the change 

3, 

9 

the company used to record the costs associated with the 


10 

contracts it had as they were incurred. 


11 

A That's whatshe said, yes, sir. 


12 

0 The change that you and Mr. Natelli put in was 


13 

that these costs would be accrued, is that correct? 


14 

A First of all, I'm not so sure Mr. Natelli and I 


15 

put this change in that you keep saying. The company as I wa 

S 

16 

saying was recording these contracts for the first three 


17 

quarters. The only difference was they were recording it. 


18 

the whole contract, you have to record a percentage of that 


19 

contract. It was not a change in accounting method, it was 


20 

just a change in the amount of the contracts as we recoiled. 


21 

It was still percentage of completion basis in effect 


22 

except they recorded the whole thing, if that's possible. 


23 

(j So it i3 percentage of completion? I thought 


24 

you said the opposite before. 


25 

A See, what happened is the client recorded the 
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contract in the same manner as it was recorded as August 31, 
19b8. The only difference was that during the first three 
quarters they recorded the whole contract. We said you 
should record a percentage of that contract. 

Q That's the only difference. 

A From the first three quarters to the year end. 


yes, sir, 


THE COURT: Wouldn't you agree that that's a 


major point of distinction between a percentage of comple¬ 
tion and completion of aontract accounting system? 

THE WITNESS: No, sir, I don't think that — I 
don't believe that it is a change in method. Let me give yc 
an example that might help. If Ford Motor Company came to 
me and sa ys I have got a commitment with National Student 
Marketing for $10,000, National Student Marketing would 
record $10,000. The way we set it up, 90 per cent complete, 
we only record $9,000. 

It is recognizing income, and at the same point in 
time, the difference is how much of that do you recognize. 

THE COURT: Again, isn't that typical of a per¬ 
centage of completion method? 

THE WITNESS: The only two things, you have to 
romp let b. a contract method and percentage of completion 
method. A contract method, everything has been completed. 


v 
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2 

1 

Let's take, for example, putting up an office 

3 

building. Income is not recognized on a completed contract 

4 

basis until that building is fully completed and the bill 

5 

sent out. On percentage of completion basis the income is 

6 

recognized ns that building is progressing. 

7 

PHE COURT: Right. In effect, my question to you 

8 

can then be put. Isn't that what you and Natelli suggested 

9 

to USi-lc in the fall of 196 8, and that it was different so 

10 

far as you know from what had been going on theretofore? 

11 

A It was — I would say it was different, yes, sir. 

12 

from the three quarters to what was done at year end. It 

13 

was different. 

14 

THE COURT: All right. 

15 

Q It was the other difference you already told us 

16 

about in that now the income gets recognized when the sales¬ 

' 17 

man says he has a commitment from the client of an oral 

18 

nature, is that correct? 

19 

^ 1 just said that was not a difference. They were 

20 

handling or recording the income for the first three quarters 

21 

an the sa,.ia point in time. 

22 

U You knew that without checking their interim 

23 

financials, the work papers or talking to Arthur Andersen or 

24 

reading the management letter? 

25 

A That's what they told me. 
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2 

Q They told you that? 


3 

A Mr. Kurek and Mr. Randall told me that, yes, sir 


4 

Q Let me see if 1 understand you basically. 


5 

°° you say that this is an important change or 


6 

not? 


7 

MR. STILLMAN: Which is the change now? 


8 

MR. VELIE: Whatever change h« says it is. 


9 

Q Was it important in your view or not? 


10 

A If there was — 


11 

MR. STILLMAN: I — 


12 

THE COURT: You object? 


13 

MR. STILLMAN: He seems to be ready to answer. 


14 

your Honor. I have trouble understanding where he is at. 


15 

THE WITNESS: I'm not sure I understand the 


16 

question either. 


17 

THE COURT. it is only fair you understand that. 


18 

I think you better rephrase it. I think Stillman's instinct! 

5 

19 

were better thanvhat he said. 


20 

u Tell me, Mr. Scansaroli, you have described 


21 

cercain differences, is that correct? 


22 

A Between what and what? 


23 

0 between the way the company had been doing its 


24 

contracts accounting prior to the change made by you and 


25 

Mr. Natalii after year end and the changes which were in fait 
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made? 

A There was one change between the first three 
quarters ol the year and what was done at the end of the 

year. 

That change was changing from the — recording 
the ^ntract to recording a portion of that contract. 

<j You say that wasn't much of a change? 

A Yes, I would say that was a significant change, 

y I thoughtyou told Judge Tyler this morning it 
wasn't much of a change? 

MR. STILLMAN: It is argumentative, your Honor. 
THE COURT: I will sustain that. 
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Q Do you recall your testimony this morning in 
which you said that it wasn't much u£ a change? 

A I recall testimony something to that effact, yet*. 

sir. 

Q Which is it? 

A You are asking me questions in different veins 
Now, the change as far as I am concerned from recording the 
entire contract and the percentage of completion at a giver, 
point in time — recording both at tha same point in time 
is not a major accounting change. It is a major change in 
the amount that you record, but in rn accounting sense * 
don't think you can say that's a ;na 3 or change. 

Q Would you say that it is fair to say that in the 
year ended August 31, 1968 was the first time that 
NSMC attempted to record contracts under a new and unique 
accounting procedure? j 

I 

A They were recording ccntiscts under the n.ethcu wcj 
just described during the first three quarters of this y.-ar. 

Q Was it new and unique oi was it not? 

A You know, you can descries things in a million 
and one different ways. Sometimes you could say it was 
unique, sometimes no. It depends on how you are phrasing 
this and who you are talking to. 

I 

Q You talk ro this jury, sir, please, and tell 
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2 

was this 

a new and unique system or accounting or was it 


3 

no change 

whatever? 


\ 

4 


MR. MARTIN: I am going to object to Mr. Velie -- 


5 


THE COURT: Sustained to this extent, Mr. Velie. 


6 

This question is susceptible, it seems to me, of a number of 


7 

interpretations. You mean new and unique unto NSMC -- 


8 


MR. VELIE: Yes, sir. 


9 


THE COURT: — new and unique generally to the 


10 

field of 

accountants in this wide nation? It could be 


11 

anything. 

Which is it? 


12 

Q 

Let's take the new and unique to NSMC. 


13 

A 

For 1968, for the entire year, yes, sir. 


14 

0 

Your answer is that it wao new and unique? 


15 

A 

For NSMC, yes. 


16 


THE COURT: Would you brook an interruption here 


17 

for the afternoon recess, Mr. Velie? 


18 


MR. VELIE: Yes, your Honor. 

i 

1 

1 

19 


THE COURT: Very good, 

• 1 

20 


Ladies and gentlemen, the recess. 

1 

21 


(Recess.) 


22 

BY MR. VELIE: 


23 

Q 

Mr. Scansaroli, do you recall this portion of 


' 24 

Government's Exhibit 4C in evidence at page 1469 and page H 

/ Sj 

25 

A 

Those are review notua. 
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0 Is that what you call a points sheet? 

Do I have that right? 

A I am not 3ure I ever heard of a points shaet. 
Those are what we consider to be review notes. 

Q Aren't these things to do before completion of 
the audit? 

A Not necessarily. It depends on the note. These 

I 

are notes that are made when somebody reviews the work 
papers. Some may be comments, some may be things to do, chi; 
of that nature. 

0 It says right at the top, doesn't it, "Natir.i.aj j 
Student Marketing Corporation, to do before completion of 
audit 8-31-68." 

A Yes, sir. 

Q Do you recall that one oi; the things Mr. Natelli 
asked you to do in writing is this, at page 1470. "Estutiis 
a case from the facts as to why we should have the contracts 
booked as of August 31, 1968." 

A That's the reason for tnw memo in our special 
sales binder. 

i 

Q Exactly, and that is the cns Mr. Stillman was ! 

I 

reading from this morning, from which Mr. Martin and 1 hav* ■ 
had occasion to read previously, is chat correct? 

A That's right. 
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Q Exhibit 3, your special sales work binder. 

In this it is fair to say, isn't it, that you 
canvas or go over analytically possible ways of booking 
income on the contracts, is that correct? 

A That's what the memo says, yes, sir. 

Q The first one that you talk about is recognize 
income the date the work is performed. 

A Yes, sir. 

Q What did you understand National Student Market¬ 

ing's work to be, what was it they were doing for clients. 

A It depended on the program. One program was t.j 

put posters on campuses, one program was a mailing of a 
collage that they would send out to college and high school 
students. 


i 
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Q You rejected the notion that they should 
recognize income after they had done their work, putting up ch 
posters and mailing out the mail, is that the idea? 

A That work was done by third parties. 

Q In any event, you thought that that was not a 
good time to recognize the earnings? 

A That's right. 

Q You thought that it should be recognized earlier, 
is that correct? 

A That'3 right. 

Q In fact, you thought a good time to recognise 

i 

it would be when the salesman said he had a commitment fr.,w 
the client to sign a contract later? 

A When a client said that he had a commitment. 

Q He would say that to the salesman, wouldn't he? j 

A He would say it to the salesman, yes, sir. 

I 

I 

Q Correct me if I am wrong. I take it that what j 
you were trying to get at here is in some way to match the ( 
revenue that would one day be earned when they had dune 

I 

the work and were paid with some costs that were associatedj 

I 

with earning that revenue, is that the idea? 

A I don't think that is right, no, sir. We were 

trying to match costs with revenues. 

t 

Q I thought I said that, but you correct me if i \ 

i 
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am wrong. You were trying to match costs with revenue, 
right? 

A Yes, sir. 

Q The revenue would be in fact received some tin.e 
after they had done their work or while they were doing 
their work? Do I have that right? 

A I don't believe that is a proper description of 
revenue. Revenue does not necessarily mean that you have to 
receive it, unless you are on a cash basis or something 
like that. j 

Q Let's put it — 

A Revenue are the sales whan recognized. That J» 
the revenue of the company. 

Q And you are trying to find the right spot to puc 
that, so you are going to put that where the -costs are, is 
that the idea, when the costs in fact take place? 

A Yes, we are trying to match costs with revenues 

Q The costs that you associated with these par¬ 
ticular contracts were accrued costs, v>eren't they? 

I 

A No, sir. 

Q They weren't accrued costs? 

A No,sir. v 

Q Were they incurred costs/ 

A Yes,sir. 


SOUTHERN Dill h'CT COURT REPORT .. i courthouse 
FOLEY ' "UARE. NEW YORK, h '07 «SSO 







jhb-3 


Scansaroli-cross 


1 597 


Q You had entries showing what National Student 
Marketing actually owed to people for these contracts? 

A We were trying to match costs with revenues. 

We were trying to match overhead costs with revenues. 

The direct cost was recorded at the same time 
the revenue was recorded. There was r.o problem there. That 
cost was matched with that revenue. We were trying to w&tvj 
overhead costs with revenue. 

0 What overhead costs ware you talking about? 

A Talking about salesmen's travel expenses, talkii. 

about secretaries' salaries, talking about rent, depreci- 

I 

tion, interest, utilities, telephone, those type of coats. 

Q You estimated those costs, is that the idea? 

I 

A No, sir. They were actual costs. 

Q Did you know which one went with which contratL? 

A No,sir. That was the problem we faced. We 

\ 

could not — 

Q So you had to estimate some for each contract, 
is that the idea? 

A We did not do that, no, sir. That is why we 

did not do that, because it was almost impossible to do 

thing like that. You could not rell what rent, for exu^ji: 

went to any individual contract. 

Q One of the costs thakycu tnought ought no be j 

I 
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matched is the salesmen's commission, is that correct? 

A I am not sure I did. I would have to look 
at the work papers and see which costs had to be matched 
with revenues. 

Q Were not the salesmen's commissions a part 
of the accrued costs and liabilities on contracts in proyratL? 

A Yes, they were. 

Q Those are some of the costs you were trying to 
match with the revenue then? 

A Well, those were direct oosts. They were record'd 
automatically when the revenue was recorded. Like I 
said, there is no problem recording the direct cost. Tha 
problem was the indirect cost. 

Q Let roe just ask you this: You knew that the 

salesmen weren't even entitled to tneir oommi lions yet on 
these oral commitments, didn't you? 

A They were not entitled to the commissions? 

Q That's right. 

A Yes. That's right. They were not entitled to | 

j 

commission until the third party completed their portion 
of the work. 
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Q In fact, you knew that the salesmen hadn't eve 
really nailed down the business craers yet from which this 
revenue would some day be earned, is that true? 

A I am not sure I understood what you mean by 
business orders, 

Q These salesmen hadn't even really secured the 

business from which the revenue would be earned? 

MR. STILLMAN: I don't understand the questic 

A We think that the income —• the revenue was so 
ed, yes, sir. 

Q You did think that the revenue was secured/ 

A Yes,sir. 

Q That the salesmen had these orders and they 
were real good, tight orders, is that right? 

A I am saying that we said that the income was 
earned at the time the client company said that they hod a 
commitment with NSMC. 

At that point in tire the income was earned. 

Q I am asking you a slightly different question 
The question I am asking you is: These salesmen weran't 
even sure that National Student Marketing would have the 
business from which these contracts ware supposed to prodct 
income? 

A That is not true. As fax as I was concerned, 
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the salesman were sure. That is the only reason we recorded 
it. We would not have recorded those contracts if the 
salesmen ware not sure. 

Q Then it is an important point, isn't it? 

If the salesmen weren't sure, you should not have reported 
the income, that is fair to say, isn't it? 

A Yes, sir. 

Q All right. This morning you testified in reaper 
to some of Mr.Stillman's questions. Page 1499. He was 
asking: 




"Q Do you recall whether Mr. Randall gave any 
as to why he would prefer that you not confirm in writing? 

Do you recall that question? 

A Yes, sir. 

Q Your answer, sir, "He gava two reasons. One, 

he indicated that the people in the advertising field were 
kind of fidgety people and didn't want to be bothered by 
auditors, and, secondly, the way in which corporations 
sign contracts is that the process of getting a contract tiu.i 
a corporation is chain of command until it comes to a legal 
department is a long, tedious process. He didn't want 
us to confirm them in writing be*ceuse some of the people 
involved are not aware yet that this has gone through the 
chain of command yet, and, therefore, he would prefer w& 

I 

I 

i 
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find soma other way to satisfy ourselves." 

Do you recall giving that answer? 

> .* * • *•' , 

A Yes,sir. 

Q You alreadytold us when you testify in t ie 

grand jury you were under oath. 

A Yes,sir. 

MR. STILLMANj We hava established that. 

Q Do you recall giving this answer — 

MR. STILLMAN: Page? 

MR. VELIE: 42. 

Q "Do you remember who it was specifically that 

gave that request?" 

MR. STILLMAN: What line? 

MR. VELIE: Line 14. 

0 "A It would be Cortes Randall. 

"Q Did he give a reason? 

"A The reason for not confirming them in writing 
was that it was a special type of situation, where the sales¬ 
men were dealing with these various clients and they were 
at the point that they thought that if they pushed the clier ts 
too hard, that they would stick them in the back some place, 
or they may say we are busy, we don't have time to sign 
the contract. They felt it was a touch and go situation 
between the account executive and che people he was dealing 
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w i- bb • l* 1 many cases it was also with the ad agency. 

They didn't want to push the ad ajency because the ad agency 
in this case had some power as to who would do the advert: ir - 
ing." 

You gave that answer , didn't you? 

A I am sure I did. If that is what you are 

reading from my testimony,yes,sir, that is what I recall 
at that point in time. I had not looked at any work paper 
I had not refreshed my memory on any ot this for several 
years. Now that I have looked ti.rough the work papers, 

i 

I am giving you the answer now that i can best recalj . 


I 
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Q So your testimony, just so 1 understand it, is 
while you told that to the grand jury under oath, you didn't 
really remember it then, but you remember it better today? 

A That's what I remembered at that point in time, 
yes, sir. 

Q Today you remember it bc-Lter. 

A Yes, sir. 

Q So that what you told them, that’s not true? 

A At this point in time? At that point in 

time it was true. I was under cath. I had to tell to the 
best that I could recall. 

^ right. I believe chis has been read to y.»u 

already today. 

MR. STILLMAN: What exhibit is that? 

MR. VELIE: Exhibit 3, page 1912. 

j 

Q "Under this method," and 1 think we will all 
agree this is the method you ultimately adopted, "extra 
caution should be used because there is no legal binding 

i • 

contract. The proper files must be maintained on beth the 
company and the account executive in addition to statisti • 
cal data on all clients." 

Let's take this part about extra caution first. 

Did you use extra caution in your audit? 

i 

A The extra caution the', j was talking about wa* 
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2 

that the company had to maintain proper records. I think if 


3 

you read the rest of that sentence, it indicates that we 


4 

were talking about the company'u records. They had to us 2 e 


5 

extra caution, use extra diligence to make sure that they 


6 

got the proper documentation from the account executives, 


7 

Q The company did not keep proper records, did it? 


8 

A They weren't like they should be, no, sir. 


9 

Q It is fair to say, isn't it, that "accounting. 


10 

bookkeeping and maintainance of files were almost for¬ 


11 

gotten"? 


12 

MR. STILLMAN: Are you reading from something? 


13 

MR. VELIE: I'm reading from Mr. Scansaroli's 


14 

handwriting on page 1970-of Exhibit 3. 


- -15 

A That's right, yes, sir. 


16 

Q "This was especially true in the area of con¬ 


17 

► 

tracts, account executives and other files and data with 


18 

regard to gross income on contracts." 


19 

So it is especially true that they didn't have 


20 

good contract files or account executive files, is that 


21 

correct? 

22 

1 

A Yes, sir. I 

23 

Q "Thenet result is that our v;orkino papers lepro- 


24 

sent the beginning of proper record keeping and accounting 


25 

procedures for reporting gross lucerne on contracts." 

. 

■ 


• 

SOUTHERN DISTRICT COURT REPORT £ ft? l< . COURTHOUSE 

TOLEY I'jUAR! NEW YORK •> • • «*•« 



s 








gawe 3 


Scansaroli - cross 


lb05 


Is that^rue, too? 

A Yes, sir. 

MR. STILLMAN: That was reading again? Was that 
something you were reading, Mr. Velie? 

MR. VELIE: Yes, it was. 

MR. STILLMAN: Okay. 

Q Do you recall Judge Tyler asking you some 
questions this morning with respect to maintenance of 
records? I'm going to read from page 1506. 

On the ocher hand, would it not be fair to a«iy 
from your professional viewpoint that in order for percentage 
of completion method of accounting to work that presupposes 
complete and accurate records of work in progress and 
accounting or financial records relating to each one of 
the contracts or deals?" 

Your answer, "Yes, sir." I 

i 

"The Court: And absent those data the percentage! 


of completion method becomes somewhat chancy and ineffecti\L 


from an accounting point of view?" 


Your Answer, "Yes, sir." 


Just to put a point on it, the accounting metlm.j 
that you and Mr. Natelli landed on then was somewhat chancy 
and ineffective to say the least, wasn't it? 

A That's Judge Tyler's terminology, 
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Q You answered "Yes, sir." 

A I'm thinking in difforont terms, although I 
agree he said that. I agree to his terminology. 

Q I thought you agreed that was a fair statement? 
A It is a fair statement, yes. 

Q His statement was a fair statement? 

A Yes, sir. 

Q You don't disagree with it? 

A No, sir. 
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Q Mr. Scansaroli, you told us that the reason your 
answer to the grand jurors was not an accurate answer was 
that your memory is better today than it was in the grand 
jury, is that correct? 

A because I reviewed all the documents, yes, sir. 

Q Was your memory still in a primative stage 
on March 22, 1971? That was a little bit closer to the 
fact, wasn't it? 

MR. STILLMAN: I object to the form of the ques¬ 
tion . 

Q Let me ask you, what was the state of your memory 
in March of 1971? 

A I had not looked at any documents as of that 

date. 

Q Do you recall this question and this answer when 
you testified under oath before the SEC, page 61, line 12? 

‘0 Did you know in this circumstance whether you 
couldn't get written confirmations from these clients? 

"A No, I am not saying we couldn't, I am not saying 
that, I am not saying the client's wouldn't confirm. What 
1 am saying is that we got to a point where we did not want 
to upset anybody or irritate anybody and w+i* say forget 
about it. In this type of business it is touch and go and 
tin. future we decided we would not confirm them on a written 

southern district court reporter* u.s. COURTHOUSE 
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basis." 

You go on to say you would do them by telephone. 
A That's basically what I said in the grand jury 
testimony, is that correct? 

U That's correct, and you said the three years 
before that too, in the SEC, is that correct? 


A 

Q 

A 

0 

A 


That’s what 1 recalled at the time. 

Twice you said it was touch and go. 

That's what I recalled at the time. 

Today you say it is not touch and go. 

I would say that I have had a lot more chance 
to review all the documents and I have a better picture 
of what happened. 

<J Let me just ask you, did you use extra caution 
in confirming these receivables? 

A I think we did everything we could possibly do, 

yes, sir. 

U Everything you could possibly do. All right. 

Let me just ask you, you testified on your direct 
examination about the importance of independence as a CPA, 
is that correct? 

A Yes. 

0 That is important, isn't it? 

A Yes, sir. 
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2 

Q 1 think you also told us one of the reasons you 


3 

left Peat, Marwick, Mitchell and Company was that you had 


4 

set yourself certain goals as to promotions and pay increase 

!3, * 

5 

is that correct? 


6 

A Yes, sir. 


7 

Q During the 1968 audit National Student Marketing 


8 

Corporation offered you a job, isn't that correct? 


9 

A During the 1968 audit? 


10 

Q Yes, sir. 


11 

A I don't believe so. 


12 

Q You don't believe so? I am going to just read 


13 

you a little bit of your grand jury testimony, page 8, 


14 

right at the very bottom. 


15 

Q Why was it that you left Peat Marwick and Mitchel 

1 

16 

to become an employee of National Student Marketing Corpora¬ 


17 

tion? 


18 

A I left St. Francis College and went directly 


19 

into public accounting. From that time up until I left 


20 

Peat, Marwick, I was in public accounting. I was also 


21 

wondering what it would be like to be in private accounting. 


22 

It is a little bit different. In public accounting you go i 

i ; 

23 

and audit the books. In private accounting you work up the 


24 

tigures and put them in the books. This was all in the back 


25 

Of my mind. So in 1969 I had set a goal for myself with Peat, 
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2 

Marwick and made up my mind that I wanted a raise to a 


3 

certain amount of money and I wanted certain promotions and 


4 

if they didn't meet those goals I was going to leave -- it 


5 

was close, butit wasn't what I expected, so it gave me a 


6 

little push to leave public accounting and go into private 


7 

accounting. That's the reason I left. 


8 

Q Did National Student Marketing Corporation make 


9 

you an offer that seemed desirable to you? 


10 

"A Yes. They made me an offer prior to this. Most 


11 

clients when you audit them, if they need accountants, they 


12 

will approach you and ask you to come to work for them. 


13 

Since 1 didn't know where I was going to go, this seemed 


14 

like the best place to go, I was right across the street. 


15 

I told bernie Kurek at the time that if he still wanted me 


16 

I would like to come over there and work for him and he saic 


. 17 

yes." 


18 

It was prior to that that you got the offer. 


19 

wasn't it? 


20 

A They made me an offer — they made me an offer 


21 

several times during 1969, but I don't think it was during 


22 

the audit of 1968. 


23 

0 So that when you say "most clients when you 


24 

audit them, if they need accountants, will approach you," 


25 

that was just a figure of speech? 
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A This is a general term. What I am saying is that 
most accountants will get offers from their clients if they 
need accountants. 

U Your testimony was you didn't get your offer the 
way sometimes happens when you are auditing, but later, is 
that your testimony? 

A I am saying I talked to these people for about 
ten, twelve months and several times they made me an offer 
to go to work for them as an accountant, but I am saying I 
don't believe it was as of the audit for '68, I believe it 
was subsequent to that. I could be wrong, but that's my 
recollection. 

You kept that offer in mind, in any event, is that 


right? 

A well, I never thought about it until I was ready 

to leave. Then I kept it in mind, I thought about it at thi 
point. 

Q Let's just see about this extra caution, doing 
everything you could. 

MR. 3TILLMAN: Move to strike. 

THE COURT: Yes, we will strike and disregard. 

0 Let me just see if I have it right. I believe 
you told us that you did everything you could to audit these 
contracts in progress, is that your testimony? 


/ 
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A I am sure I said that, yes. 

Q You didn't keep control of the confirmation pro¬ 
cess, did you? 

A In some cases the account exec made the telephone 
call for me. 

Q You recall when Mr. Johnston was on the stand he 
told us how he performed the confirmations in 1969, written 
confirmations? You remember that? 

A Yes, sir. 

Q He or whoever was working under him actually 
kept in their own hands the envelopes and the confirmations 
addressed to the clients, is that correct? 

A That's right. 

0 Not Peat Marwick's client. National Student 

Marketing, either, people who owed National Student Marketin 
the money, is that right? 

A That's right. 

Q He kept control of those mailings so nobody coulc 

touch them but the auditors? 

A That's what we normally do when we send out 
written confirmations. 

Q That's a better procedure, isn't it? 

A Yes, you have better control than you do usually 

f 

when you make a telephone call. 


g 
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U So you would have to qualify, wouldn't you, your 
answer that you did everything you could? You could have 
kept direct control, couldn't you have? 

t\ ;^ot let me think about that a second. We 
couJd if i would have made all the telephone calls directly. 
I guess I would have to agree with that question, yes. 

Q So you didn't do everything you could with respec 
to keeping direct control? 




MR. STILLMAN: Repetitous. 

MR. VELIE: I am just going for a point here. 

A In that respect, I have to agree, in that respect, 

yes. 

J Incidentally, in addition, you didn't always 
speak to the client himself, that is, you didn't speak to 
the debtor of National Student Marketing to find out if in 


fact the money was owed or was forthcoming, did you? 

A We confirmed with different types of people in 
this respect, sometimes with company personnel, sometimes 
with the ad agency who in effect was doing the advertising 
tor their client. In one case I found out that I also talked 
to l. s. Berlin, who was a printer who was on NSMC's 
record*, the contracting officer. 
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2 

3 

4 

5 

s 

6 

7 

8 
9 
10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


Q We will get to that. Would you agree, sir, 
that it is a better audit procedure to make a contact 

directly with the debtor and not with some agent or inter¬ 
mediary? 

I would say in most cases, I would say that is 

probably true. 


Q So there is a second qualification to your 
statement that you did everything you could, is that correct 
A If you want to pull these fine points out, yes, 

sir. 

Q Fine points? 

I think they are fine points that you are pullin 

out, yes. 

I see. i believe on your direct examination yoi 
told us that you thought at the time you contacted Frank 
Salgan of I.S. Berlin that he was a representative of an 
advertising agency, is that correct? 

A That’s right. 

Q What made you think that? 

A He was the contracting officer and I was either 

talking to the ad agencies or the clients themselves and 

that is the contracting officer on the forms that we were 

using. 

0 How did you know who in the world you were 
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talking to on the telephone? Did you dial a number 
that you found in a directory in place? 


at NSMC. 


to you? 


The numbers were furnished to me by personnel 


And you just dialed the numbers that were given 


A That's right. 

Q What did the person who answered the telephone 
say? Did they say that this was an ad agency? 

A In some cases, yes. 

Q I am talking about I.S.Berlin. Did they say, 

”I.S.Berlin Press"? 

A I don't recall. 

<i Are you quite sure that you didn't have a clue 
that I.S.Berlin was in fact a printer for National Student 
Marketing back there when you did your audit? 

A I don't think I did, no, sir. 

Q You are pretty sure? 

A As far as I know, I didn't know that. 

Let's see if we can give you some help. Govern¬ 
ment Exhibit 4B, a portion of which is in evidence, is the 
National Student Marketing Corporation liabilities and 
expense binder relating to the August 31, 1968 audit, isn't 
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2 

A 

Yes, it is. 



3 

Q 

You were the supervisor on that audit, is that 



4 

correct? 




5 

A 

That's right. 



6 

0 

You supervised Mr. Oberlander's work in part? 



7 

A 

Yes,sir. 



a 

Q 

At times you made checkmarks on Mr. Oberlander*s 



9 

work? 




10 

A 

Yes,sir. 



11 

Q 

That is after you reviewed the piece of paper th 

at 


12 

Mr. Oberlander had been working on, is that correct? You 



13 

didn't just 

put checkmarks down, you must have reviewed some 

- 


14 

thing? 




15 

A 

That's right, yes, sir. 



16 

Q 

You reviewed carefully? 



17 

A 

I would think so, yes, sir. 



18 

Q 

You would read the page? 



19 

A 

I would read the page. 



20 

Q 

Tell me, Mr.Scansaroli, on October 18, 1968, 



21 

did you initial and date this page? 



22 

A 

Yes, I did. 



23 


MR. VELIE: Page 1725, gentlemen. 



24 

Q 

The third entry on this page is for I.S.Berlin 



25 

Press, isn' 

t it? 
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A Yes, it is. 

Q This is accounts payable by National Student 
Marketing, that is, money NationalStudent Marketing owes to 
various people who sell them things? 

A Yes,sir. 

Q Entry Number 1 is for the Columbia Printing 
Company, is that correct? 

A Yes. 

Q Entry Number 2 is for the City Duplicating Centt 

is that correct? 

A Yes. 

Q Entry Number 3 is for I.S.Berlin Press, is that 
correct? 

A Yes. 

U Similarly, on the same day, October 18, 1968, 

you initialed and dated this page, didn't you? 

A Yes. 

Q The second bill on here — I am sorry. It is 
not even a bill, it is a confirmation, it is a confirmation 
of an account payable. It is addressed to Peat, Marwick, 
Mitchell, so that it comes back to you. 

This is one of the things that you did confirm 
in writing, is that correct? 

A It came back to our office, yes,sir. 
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2 

0 

The person who sent this particular confirmation 

3 

is the I.s 

.Berlin Press, is that correct? 

4 

A 

Yes. 

5 

Q 

Does that refresh your recollection as to whethe 

6 

12 or 13 days prior to your calling up Frank Salgan at 

7 

I .S.Berlin 

that you didn't know that they were a printing 

8 

press? 


9 

A 

Unless I reviewed those papers and I saw I.s. 

10 

Berlin listed several times, six,seven times, we had a 

11 

dispute or 

something, it would be very difficult for me 

12 

to recall that I.S.Berlin was on the accounts payable papers, 

13 

I still contend I did not know who I.S.Berlin was as of 

14 

the date I 

made those telephone calls. 

15 

Q 

Just so we have all these dates in here, these 

16 

checkmarks 

Mr.Stillman showed to the jury are on a page datec 

17 

October 30, 

1968, is that correct? 

18 

A 

That's right. 

19 

20 

Q That is twelve days after you did the checking 

oft on those particular eeei4en»c from I. S. Berlin, is that 

21 

correct? Do I have that right? 

22 

A 

The date between this date — 

23 

Q 

It is 12 days, isn't it? 

24 

A 

it is 12 days between the two papers, yes, sir. 

25 

U 

l wonder if you would bear with me just a moment. 
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THE COURT: Mr. Scansaroli, while he is looking 
for papers, it has occurred to me that perhaps I still 
misunderstand something you were trying to say to my ques¬ 
tions and those of Mr.Velie maybe, and perhaps Mr.Stillman. 

Were you trying to tell us that your under¬ 
standing of the method of accounting in vogue prior to 
Peat, Marwick taking the retainer in the late summer of 196E 
was a form of percentage of completion accounting? 

THE WITNESS: No,sir. For the year ended 8/31 
I believe they were on a completed contract basis. 

THE COURT: I see. I just wanted to make sure. 
I thought perhaps maybe we misunderstood you and that you 

I 

weie trying to tell us really the old method, so to speak, 
was some form or other of percentage of completion accountir 

THE WITNESS: No. I believe they were on a 
completed contract basis for the year ended 8/31/67. 

THE COURT: Did you ever discuss this with that 
representative of Arthur Andersen — 

MR. STILLMAN: Garwych. 

THE COURT: — Garwych? 

THE WITNESS: No, sir, I don't believe I did. 

THE COURT: Forgive me. 

0 In fact, at Page 1970 of Government Exhibit 3 
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it turns out that on October 23‘, 1968, only five days after 
your checkmarks, you noted that you talked to Mr.Frank 
Salgan of I.S.Berlin? 

A That's right. I would think that if I knew that 
it was a printer I would have inquired as to why we were 
calling the printer and that it could have been that the 
printer was doing the work. But at that point in time 
I did not know that he was a printer. 

Q You tell me, _ir. What was it that you said 
to Mr.Salgan and what was it that he said to you? 

A I don't recall at this point. I can give you 
in substance what I said. 

0 Why don't you tell us that. 

A In effect, on each one of of these telephone 

calls I indicated that I was Joseph Scansaroli or Joe 
SCansaroli, I was with Peat, Marwick, Mitchell, we were making 
an audit of National Student Marketing Corporationfor the 
year ending August 31, 1968, and that we are confirming 
certain accounts in connection with this work and that 
according to my records we have here that you have a commit¬ 
ment with. National Student Marketing as of that date 
for so much money. 

That is basically what I said. 

Q Do you recall what Mr.Salgan said? 
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No, I don't. 


I an assuming that everything that I have on 
that paper is correct, they said yes, they have this 
commitment, if i indie.eed on that paper — 
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Q Take a look at this paper and tell me what it 
was that Mr.Salgan said. Page 1970 of Government Exhibit 


I would have to assume from this paper that he 


said yes 


Q You are assuming it? 

A I have to, that's right. I talked to these people 
I would not have left the contract on the books if they 
wouldhave said no. I would have to say they said yes. 

Q I see. 

You didn't consider it part of your thorough audit 
procedure to find out who it was who was on the other end of 
the telephone and why it was that you were given his number 


to call? 


A I am — please ask that again. 

Q Was it part of this audit procedure you carried 
out simply to ask who am I talking to and why is it that 
you have some connection with this commitment? You didn'l 


ask that? 


A I assumed it was the ad agency and that is why 
they would have this commitment. They are working for 
these companies. It is the responsibility of the ad agency 
as I understand it. They are working for their clients. 
They arc like an intermediary between their clients and 
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the people doing the advertising. 

Q Did I hear you say that you assumed it was 
the ad agency’ 

A I.S.Berlin? 

0 Yes. 

A I thought it was the ad agency. 

Q Rather than do everything you could do, you 
assumed it was an ad agency? 

A I had no reason to believe otherwise. 

Q I see. I thought you were auditing this com¬ 

pany . 

A I was. 

0 Let's ask about the Clairol commitment. That 

is one for half a million bucks, largest one by far, wasn't 
it? 

A Yes, sir. 

Q , Who did you speak to? 

A I believe I spoke to Mr. Zutler. I believe it 

was Mr. Zutler. I don't recall. 

0 Do you remember that as you sit here today? 

A I don't recall — I cannot recall as I sit here 

today who I talked to unless 1 look at that paper. I 
believe it was Mr. Zutler according to that paper. 

Q According to what paper? 
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2 

A 

Special sales binder. 


3 

Q 

You show me where it says Mr. Zutier on here 


4 

(handing). I am showing you Page 1970 of Exhibit 3. 


5 

A 

It doesn't say on there. 


6 

Q 

It doesn't? Tell the jury what it does say. 


7 

A 

It says ad agency involved. 


8 

Q 

An agency involved. What was the name of 


9 

that ad 

agency? 


10 

A 

I have to look at one of the other documents to 


11 

see . 



12 

Q 

Help yourself. if you are looking for Clairol, 


13 

I believe you wll find it down near the bottom. That is my 


14 

recollection. Page 1969 of that document. 


15 

A 

It says Aaron : Zutier. 


16 

Q 

It says Aaron Zutier, contracting officer. What 


17 

does it 

say for advertising agency? 


18 

A 

It doesn't say on this paper. 


19 

Q 

Who did you talk to, the advertising agency or 


20 

\ 

the contracting officer? 


21 

A 

If I can recall correctly, I believe it was 


22 

Aaron Zutier. I can't be sure. 


23 

Q 

You can't be sure. The work paper doesn't help 


24 

you very 

much there either, does it? 

- 

25 

A 

In that respect, no, sir. 



■*r 
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0 Did somebody tell you that you spoke to Aaron 

Zutler? 

A He told me he was Aaron Zutler, if that is 

who I taJked to. 

V Now yourecall you talked to somebody who said 
his name was Aaron Zutler, is that what youare telling us? 

a I talked to — if it was Aaron Zutler — accord¬ 
ing to that work paper, when I talked to him, he told me he 
was Aaron‘Zutler. 

Q Let me just see now. As you sit here today, 
do you have a recollection of somebody telling you his name 
was Aaron Zutler? 

A I can't recall sitting here today, no, sir. 

Q I see. In fact, you recall being asked in the 

grand jury, Page 45: "Do you remember the name of the_per¬ 
son you spoke to? 

"A NO. 

"Q Specifically did you speak to a person named 
Aaron Zutler? 

"A I am not sure . " 

You aren't sure, are you? 

A At this point, no. 

Q The work — 

A Based on those papers, I am assuming on what I 
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can see in those work papers, I did, but I can't recall 


the conversation back in October 1968 at this point, no. 


sir. 


One of the important functions of work papers. 


Mr.Scansaroli, is, is it not, to leave a record so that 


people can find out what it was that you did,'isn't that 


correct? 


A The purpose of work papers is to enable an audil 


to express an opinion on — as to the fairness of the 


financial statements that are being presented. 


would you also say that a purpose of the work 


paper is that it is a permanent record of the work you have 


done? 


Yes. 


Q Allows people to find out what it is that you 


did do, is that correct? 


To a certain extent, yes, 


This person, whoever it was that you spoke to 


about the Clairol contract, can you tell us now whether it 


was the ad agency or the company? 


Like I said, it was somebody — 


You can't? 


It wad the ad agency. There is no doubt in my 


mind it was the ad agency. 
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Q It was the ad agency. All right. 

What was the name of that ad agency? 

A I can't recall. 

Q What was it that you said to the person on the 
other end of the telephone and what was it that he said 

to you? 

A The same, I can tell you in general terms, the 
same as the questions that I asked I. S.Berlin. I asked 
them all the same thing. 

You just tell us what it was that you said to th<» 
people you thought could tell you something about the 
Clairol contract. 

A I indicated who I was, the auditor was Peat, 
Marwick, Mitchell, they were making an audit as of August 
31, 1968, and we were confirming certain accounts. I_ 
indicated that I had a commitment on my record that indicated 
that Clairol had a commitment for $500,000 as of August 31, 
1968. 

U You will have to speak up. I am sorry. 

A I indicated to the person on the phone Y+t Clairol 
had a commitment for $500,000 as of 8/31/68. As ,far as I 
can recall, that person said that is correct. 

0 What was it in your view that National Student 
Marketing had done to warrant putting down as income for 
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the year which had ended two months before one-half million 
dollars? 

A As far as we were concerned, the commitments 

reC ° rdad ° r should been recorded as of August 

31, 1968. 

The commitment was entered into by the client 
with the account exec prior to that date. 

The dates on the documents simply means that 
the account execs did not send the accounting department 
the documents on time. 
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Q Let me ask you a slightly different question. 
What made you think that 85 per cent of whatever it was 
National Student Marketing was doing for Clairol had in 
fact been done prior to August 31, which was two months 
before? 

A 4»e had to accept the account execs estimate in 
regard to the percentage of completion. There were no time 
records to indicate that we could check the percentage of 
completion. 


0 

A 

u 


u 


Did you check time records, sir? 

No, sir. 

In fact, you told the grand jury the following —| 
MR. VELIE: Page 40, Mr. Stillman. 

— "Those papers are substantially all dated in 
October", referring of course to Government's Exhibit s. l|s 
that your recollection, Mr. Scansaroli? 

A Yes. 

0 "What, if anything, did you do to determine the 
percentage of completion of work that had been done by 
August 31, 1.968? 

a Nothing. We assumed that these were figures as c| 

« 

August 31, 1968." 

Did you tell the truth to the grand jury in that 

question and answer, sir? 
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2 

3 

4 

5 

6 

7 

8 
9 
10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


A That's right. I just said the same thing. They 
did not have records to compute the percentage of comple- 
cion. 

0 So you assumed it? 

LHE COURT: Would you tolerate ending at this 
point or am I interrupting you unfairly? 

MR. VELIE: i believe we can break at this point, 

your Honor. 

THE COURT: There are several matters I would liks 
to take up with counsel and the litigants. I would just as 
soon excuse the jury. There’s no need to hold them up. 

Mr. Lights and ladies and gentlemen, so far as yoj 

are concerned we will suspend now until tomorrow morning at 
10 o'clock. 

Have a good evening. 

(Jury absent.) 

THE COURT: Gentlemen, if I could have your un¬ 
divided attention, please, I will try to make this as brief 
as possible. 

Urst of all, I'm very concerned about the testi¬ 
mony of Mr. Berman in two respects. 

First of all, this morning you will recall that 
Mr. Scansaroli told us that he did not recall either the 
episode nor did he recall the demeanor or identity of Mr. 
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tier-man at all. At least that's my understanding of his 
testimony. 

MR. STILLMAN: It is, your Honor. 

THE COURT: Now, I wonder, therefore, what possib(l 
pertinence Berman's testimony has here except, of course, 
it may well be that there will be later evidence checking 
him up perhaps, that is Berman, with Mr. Natelli. 

MR. STILLMAN: If I may speak to that, your 
Honor. i think that there is in this record overwhelming 
circumstantial evidence to reflect the fact that the man 
that Arnold Berman spoke to was Joseph Scansaroli. May I 
be heard on that. 

THE COURT: You will have to raally be heard 
very forcefully because I see no circumstantial evidence 
whatsoever to that effect. Berman could not identify - 
Scansaroli at. all. Mr. Scansaroli, on the other hand, 
couldn't identify Berman and couldn't even recall the epi¬ 
sode. If that s circumstantial evidence, that the episode 
occurred with Scansaroli, I must say that I have never heard 
anything like that since I got out of law school, and I have 
h»erd some really strange things around here. 

Are you saying there's evidence tying — 

MR. STILLMAN: Your Honor — I will wait until 
you finish and I will speak. 
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1 say it with absolute utmost complete sincerity. 

I point out to your Honor that the evidence in the record 
reflects the fact that one person and only one person pre¬ 
pared the special sales working paper, that person was Josepi 
Scansaroli. Mr. Berman testified that the person that he 
spoke to indicated to him that he was the person who pre¬ 
pared the special sales working papers. 

Mr. Berman went on to say there was no question 
in his mind that the person that he talked to was the person 
who had prepared the papers. 

I submit, your Honor, that that is evidence from 

which the jury could find that it wan Scansaroli that Berman 
spoke to. 

THE COURT: All right. You have answered me. 


Let me say this, I could also add of course the Government 


hasn't sought to strike the testimony; those two things. 

I will be content for the moment on that. Let 
me say one other thing which disturbs me deeply. I think it 
is a monumental unfairness on the record in this case, as 
I see it. I can't let it go. Our system is under attack 
enough as it is and I don't want to see any more of it where 
is unfair. But it was argued most strenuously to me, as I 
understand it, that the Government somehow worked an unfair¬ 
ness on tha defense by not bringing to the attention of the 
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defense the name Berman. The alternative understanding I 
had from ali of that was that somehow the Government owed 
a duty to bring out that they had talked to Berman and so 
on and so on and Berman somehow was a Brady versus Maryland 
piece of evidence. 

Well, I really find that going a little far even 
in our far fetched system where free wheeling argument is 
allov/ed as it is in the American Criminal Justice System 
by defense counsel. 

I don't see any basis for that at all having 
listened to Berman. Berman was totally uncertain of too 
many things. 

Mr. Scansaroli, and I have no reason to disbelieve 
him, was equally uncertain. In fact, he was unequivocal. 

He had never seen the man that he knew of. He doesn't even 
recall the episode. I think it is unfair to place on this 
record and put before a Court a serious application that 
this somehow amounts to misconduct by the prosecution. I 
don't follow that at all. I am going to let the record 
rest at that. I am going to personally blame counsel. I 
don't think that's necessary. 

I do think that there ought to be a forceful 
statement from somebody here under these cirr-mstances that 
there doesn't seem to be any content to that kind of accusa* 
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tion whatsoever now that I have heard Berman and I have 
heard Mr. Scansaroli. 

The second matter, gentlemen, I want to take 
up with you will be in the robing room and it will not 
only include counsel, it will also include by my ipecial 
invitation, the defendants in this case. 

Come in. 
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(In the robing room.) 

THE COURT: Mr. Scansaroli, sit down, please. 

Mr. Natelli, you sit dov/n. 

I want to take up briefly — and I won't hold 
you long -- this motion which I received this morning on 
paper, at least — of course, you have alerted us to it 
orally and informally, Mr. Martin — apparently a joint 
motion to dismiss the indictment in this case by reason of 
the statements which Mr. Burton has conceded to the Wall 
Street Journal reporter, Mr. Andrews. 

I am concerned about that in several respects. 

Apparently the defendants would seek to have 
the Court adjourn this trial so that we could persue this 
issue with an evidentiary hearing. Is that correct? 

MR. MARTIN: Not exactly, your Honor. I do think 
that the motionpaper — I obviously was waiting for an 
opportunity to speak directly to the — does take the posi¬ 
tion that the only remedy we seek is a dismissal of the 
indictment. I don'tnecessarily therefore seek to have any 
hearing that might be necessary at this time. I would be 
prepared to proceed with this trial and to have such a hear¬ 
ing at the conclusion if necessary. 

THE COURT:- All right. 

That leads me to my next question. 
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At tne very last paragraph of your memorandum you 
suggest, and Indeed, to me, state, among other things, you 
would like thisaourt to individually question the jurors as 
to whether or not they have read the article, which I under¬ 
stood to mean the article which had in it, among other 
things, what Mr. Andrews purported to say was a quotation 
from this unnamed source, who we now assume to be Mr. 

Burton by virtue of what Mr. Burton has told us in his 
memorandum. 

Correct? 

MR. MARTIN: Yes, your Honor. 

THE COURT: All right. I would like to know 
no later than tomorrow morning, a few minutes before 
ten, if you want me toquestion this jury individually. It 
seems to me if we are going to do it the only time to do 
it is as quickly as possible. 

However, aside and apart from all these marvelous 
rules such as Rule 8 of this Court, the marvelous' cases 
which you cited to me, which, by the way, did not dismiss 
any indictment whatsoever, despite a lot of obiter dictum 
to the contrary — I think you will agree that it is only 
obiter dictum — and despite everything else we know as 
lawyers, there is a tactical problem here, and I don't want 
to ignore it and I don't want to override any possible con- 
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cerns you gentlemen might have in this regard, and that 
is why 1 want the defendants personally to hear this. 

I will be glad to, as I have suggested before, 
but l haven't made it this categorical, of course, indivi¬ 
dually ask each juror as to whether or not they have seen 
any article on this case at all. I will be glad to do that, 
l will of course do it in such a way as to make it clear tha 
I am doing this not at the instance of some specific party 
or his lawyer. You understand that. 

flut I want to know now, not later, nto some 
weeks from now, after the trial is over, because the jury 
will be disbursed, and I don't want to know it just 
before we are going to to go the jury, although perhaps — 
perhaps there would be room for you as a tactical measure 
to suggest to me, and I would hear it most seriously, maybe 
you would like me to wait that long. But I want to know 
which way, and if so, tomorrow morning before we begin. 
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MR. MARTIN: Judge, I will tell you right 
now as far as I am concerned. i have thought about this. 

THE COURT: You can sleep on it. 

MR. MARTIN: Maybe Mr.Stillman and I should 

confer a little bit. 

THE COURT: I want your clients to hear this 
because I am serious. I am a great believer in trying to 
comply with the law, but I am also a professional jury 
watcher, and in my opinion there is a monstrous dichotomy 
between the written opinions that v/e all write and the 
briefs we all write and the cold realities of what in fact 
goes on in a jury trial in a United States District Court. 

You understand me. 

MR.MARTIN: Your Honor, I may add, as I say, 

vie have asked for a specific remedy. 

THE COURT: I am not prejudicing that remedy. 

1 haven 't even gotten to that yet. But I do feel that befor 
I would even consider your motion in chief I have got to 
know what your position on this is. 

* 

You see? 

Now, I don't demand an answer now. I purposely 
wanted to make sure that the defendants were here as well 
as you so that you could all get a chance to think about 
it, because I realize there are things to think about, and 
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I don't blame either one of you or your clients. 

I want you to have that opportunity, having hear 
from me as unequivocally as I can express myself. 

Good evening. 

MR. MARTIN: Good night, your Honor. 

(Adjourned to Thursday, November 7, 1974, 
at 10:00 A.M.) 
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United States of America 
vs. 

Anthony M. Natelli and 
Joseph Scansaroli 


74 Cr. 43 


New York, New York 
November 12, 1974 - 10:30 


A. 


JOSEPH 


(Trial resumed.) 

(In open court? jury present.) 
scansaroli resumed. 


THE COURT: Good morning. Mr.Velie. 

MR. VELIE: Thank you, your Honor. 
CROSS-EXAMINATION (continued) 

BY MR. VELIE: 

Q Mr.Scansaroli, I believe you told us yesterday 
it made no difference to you whether National Student Marketjin 
Corporati-n showed a profit or a loss in 1968, is that 
what you were telling us? 

A Yes, sir. 

0 Yet when you wrote down on October 26, 1968, Pace 
1913 of Government Exhibit 3, your special sales work bindei 
if we don't record them," the contracts, "we would probably 
show a consolidated loss for the year." 
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You go on to say, "Many of the stockholders 
will probably wish they had held onto the stock and we couldj 
be criticized for not using proper accounting principles." 

So you were concerned that if you didn't do it 
one way or another, you might be criticized? 

A At that point when I am analyzing that problem, 

yes, sir. I had to analyze the problem in light of the whole 
company. 

Q I will read to you some of the information 

you gave to Mr.Stillman on your direct examination. Page 
1495 . 


h 


"As of this point in time" — this is Mr.Stillma 
asking you the question — "as of this point in time when 
you were having this conversation with Mr. Randall, had you 
given any consideration to whether or not National Student 
Marketing Corporation would show a profit or a loss for the 
period ended August 31, 1968? 

"A I did not focus on it at the time, no, sir. 

"Q Did it make any difference to you whether or not 
this company had a profit or a loss for the year ending Augu 
31, 1968? 

"A No,sir. 

"Q Has it ever made a difference to you with respect 
to any client that you serviced while you were at Peat, 
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Marwick, Mitchell with respect to whether or not that 
client showed a profit or a loss for a particular fiscal 
period? 

"A No, sir, we worked on so many companies, some 
would show a loss, some would show a profit. As an 
accountant it doesn't make too much difference. They are 
just figures that you are working with." 

You gave that testimony yesterday, is that right 

A Yes, sir, I believe it is true. It doesn't mak« 
it doesn't affect me if a company has a profit or a loss. 

Q Are you talking about being criticized here? 

A I am sorry, I don't think I understand the 

question. 

Q You wrote down, "We could be criticized for not 
using proper accounting principals." 

You were concerned, weren't you? 

A In that context, yes,sir. 

y I see. I wanted to ask you something else 
about what you wrote here in Government Exhibit 3. I am 
reading from Page 1912. 

"Under this method extra caution should be used 
because there is no legal binding contract." 

You recall writing that down, don't you? 

A Yes, sir. 
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Q Do you remember yesterday telling me, Page 

1603 and 1604, "The extra caution that I was talking 
about was that the company had to maintain proper records. 
A Yes, sir. 


That was your sworn testimony yesterday, is thal 


right? 


A That's right. 

Q That is what you were talking about when you said 
extra caution was needed because there were no legal 
binding contracts, is that correct? 

A Yes, sir. 

Q You didn't think that extra caution was required 
because the clients were not bound to do anything or pay 
anything to National Student Marketing? 

A I am not sure that is a proper statement. 

U The fact is, Mr.Scansaroli, these commitments welre 
not legal binding contracts, were they? 

A I am not sure. I would say they were. 

Q You would say they were? 

A They were oral commitments. 

Q All right. 

A Oral contracts, yes, sir. 

Q All right. They were binding so that the compary 
could collect on them if the client disputed it, is that 
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In my opinion they were, yes, sir. 

I see. Now I am going to read to you from 
Government Exhibit 16, which is in evidence. 

MR. VELIE: The third page, Mr.Stillman. 

(Pause.) 

Q If we can all agree the evidence is that Govern¬ 
ment Exhibit 16 in evidence are the partial notes of the 
meeting of June 9, 1969, at which Mr. Natelli attended and 
Mr. Handall attended and some other people that Mr.Kurek 
told us about at that meeting. 

I am reading from what Mr. Natelli said to 
Mr. Randall on June 9. 

MR. STILLMAN: Excuse me. This is the meeting 
that Mr.Scansaroli did not attend, is that the one? 

Yes, I see that. I just wanted to be sure 
we all understood that. 

Q Mr. Natelli is saying, "45 million in sales is 
fine, but it is important that 3.3 million is unbilled in thu 
balance sheet. Suppose we do run into problems, will you 
sue them? I douot if you have got a case. I have got 
to look at the negative." 

Mr. Natelli seemed to have the clear impression 
that the company could not sue and collect on these binding 
% 
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contracts. 

MR. STILLMAN: Objection, your Honor. 

Q Do you dispute that account? 

MR. STILLMAN: Objection, your Honor. 

THE COURT: I am sorry. I lost a couple of 
words in there. 

Will you read it? 

(Question read.) 


Q 

Randall? 

A 

Q 

A 


THE COURT: I think that ought to be rephrased 
MR. STILLMAN: Thank you, your Honor. 

THE COURT: Assuming that — 

MR. VELIE: Let me try again, your Honor. 

THE COURT: You see the point I am making? 

MR. VELIE: Yes, sir. 

You heard what Mr. Natelli was telling Mr. 

I just read it to you. 

I heard what you just read, yes, sir. 

Was that the truth? 

In that memo? 


Q Was Mr. Natelli giving a truthful version of 
what the state of affairs were? 

A As of — 

MR. MARTIN: I object to the characterization. 
That is a non-verbatim transcript of the meeting -- 
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THE COURT: Yes, but there is another problem. 

I think tha way to put that, Mr.Velie, is whether or not 
he would agree that in substance that was an accurate 
appraisal of the situation at that time as he knew it. 

MR. VELIE: Very well. 

Q Do you understand Judge Tyler's question? 

A I do. 

0 All right. 

Do you understand what Mr. Natelli is quoted 

as saying here as being an accurate assessment of the situa¬ 
tion at that time? 

A I c^n't — I can't say that I even focused on 

that point at any time other than August 31, 1968. 
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I am going to read to you from your SEC 
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transcript of March 22, 1971, Page 74. Mr. Rowe is ques¬ 
tioning. He asks you first about confirmations. 

"Q Was it your understanding that the company could 
book these amounts even if there wasn't a firm confirma¬ 
tion? 

"A Yes, sir. 

"Mr.Rowe: Whom did you discuss that with, 
whom in your accounting firm? 

"The Witness: We discussed that with everybody 
involved in the audit, which would include the senior 
and the partner, although the senior, he would more or less 
have to leave it up to someone higher than him and he would 
express his views. 

"Mr.Rowe: But those discussions resulted in the 
decision not to press for written confirmation? 

"The Witness: Yes. 

"Mr.Rowe: Did you discuss the fact that there 
might not have been firm contracts at that time? 

"The Witness: Yes." 

That is so, isn't it? 

MR. STILLMAN: Which is so, Mr.Velie? I object 
to the form of the question, your Honor. 

Q Were you asked those questions and did you give 
those answers to the SEC? 
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A I am sure I did, yes, sir. 

Q You were sworn to tell the truth before the 

SEC? 

A Yes, sir. 

Q So you did concern yourself, didn't you, with 
whether these were or not firm contracts, binding contracts 
of a legal nature? 

A We were concerned — we wanted to know if they 
were or not, yes,sir. At that point in time we said that 
they were firm contracts, that they were binding contracts. 

Q You, sir, understood the situation between the 

account executive and his client to be touch and go, didn't 
you? 

A To a certain extent. That is the terminology 
I used in my testimony. 

Q You thought it was touch and go? 

A At that point that is what I used, yes, sir. 

Q Let's turn back to the Clairol contract that 

we had begun to speak about yesterday. Would you tell us 
please what you determined National Student Marketing had 
done to earn one-half of a million dollars in fiscal year 
1968 with Clairol? 

A First of all, they did not earn a half million 
dollars. They earned the difference between a half million 
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dollars and the cost. 

Secondly, the contracts were being recorded 
based on the time that the account execs put into these 
contracts. That was the theory behind recording the con¬ 
tracts on this basis. 

Q Will you just tell me then — 


t. 


A And Ron Michaels, who was the account exec on that 
contract, had worked on that contract up to a certain 
point and as far as he was concerned that contract was a 
good commitment between Clairol and National Student Marketing 
He had not finished his work, however. I think we said 
that he had finished about 85 per cent of his work. 

So we recorded 85 per cent of the revenue on 
that contract. 

Q What I want you to focus on is Mr. Michaels' 

work. What was it that Mr. Michaels had done? 

A Mr.Michaels is the same as all other account 
execs. Their principal duties, if you will, or 
their principal job was to go out and obtain these contracts 
from (.companies, and once this contract was obtained they 
had very little if anything else to do with that company. 

Third parties were doing the work, third parties outside 


of NSMC. 
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2 

o 

Q You just tell me then if you can what was it tha 

t 

3 

Mr.Michaels did? 


4 

C 

A I jus„ told you. His main job or his respons¬ 


5 

ibility was like all other account execs. They were sales¬ 


D 

7 

men, in effect. They were going out and obtaining these 


# 

ft 

contracts. They made proposals to the clients, said "This 


o 

Q 

is what we can do, this is the type of programs we have. 


& 

this is the way we work," that type of thing. 


10 

Q Did you ever see a proposal that Mr.Michaels 


li 

had put together? 


12 

A On Clairol? 


13 

Q Yes. 


14 

A I can’t recall, no, sir. 


15 

Q Did you ever see a poster or something that he 


16 

designed or anybody/«lse did for Clairol? 


17 

A I can’t recall. 


18 

Q So he had done 85 per cent of his work in gettin 

g 

19 

a commitment, is that the idea? 


20 

A I believe he — the commitment was obtained. 


21 

He did 85 per cent of what he had to do on that contract. 


22 

Q I see. But you couldn't tell us what it was tha 

t 

23 

he had to do onthat contract? 


24 

MR. STILLMAN: I object, your Honor. 


25 
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I just told you, sir, the best that I can tell 


That is the best that you can tell us, is that 


correct? 


A I am afraid so. Thatis the way I talk, I guess.I 
That is what it was. 

MR. MARTIN: I couldn 't hear that, your Honor. 
Could we have it read? 

THE COURT: Yes. 

(Answer read.) 

Q Just so that we are all clear on this then, you 
have no recollection of actually looking at some piece of cn 
tive activity or a proposal or a poster or any such thing 
that Mr.Michaels might have done? 

A I can't recall. I saw different materials in 
his office regarding Clairol but I don't recall what it 


was. 


you? 


you? 


You didn't attach any to your work papers, did 


No, sir. 


You didn't describe any in your work papers, di< 


I think we described maybe in general terms 


a program, a poster wave program. 
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2 

3 

Q What made you think that Mr. Michaels had done 

any of that work in the fiscc£al year you were auditing. 


4 

which had 

ended two months before? 


5 

A 

This was basically what the company was geared 


6 

to do. This was their business. 


[ 7 

Q 

I asked you what made you think he did it in 


8 

the preceding year, sir. 


9 

A 

• 

He did it in the preceding year because he had 


10 

a commitment as of August 31, 1968. So he had to do it prio 

r 

11 

to August 

31, 1968. 


12 

Q 

Let s just look at the backup for this contract. 


13 

this half 

million dollar contract in the file. I have it 


14 

open at Page 1969 of Government Exhibit 3. This piece of 


15 

paper is what you put in your work papers here, isn't it. 


16 

tc evidence the half million dollar Clairol commitment? 


17 

A 

1 

Thi« was one of the documents that we had, yes. 


18 

sir. 



19 

Q 

What else did you put in your work papers? You 


20 

just show 

me. 


21 

A 

On Clairol? 


22 

Q 

Yes, sir. 


23 

A 

We had a schedule. 


24 

0 

Let•s see it. 


25 

A 

It is on this schedule here. 
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2 

_Q Just point to it and I will read it. 


3 

MR. STILLMAN: What page, Mr. Velie, are you 


4 

looking at? 


5 

MR. VELIE: Mr.Scansaroli has pointed me to Page 


6 

1918, in which he has written in pencil "Clairol gross 


7 

revenue $500,000, account executive $65,000, campus reps 


8 

$60,000, other $295,000, net to be recognized $153,000." 


9 

Q Mr. Scansaroli, this piece of paper you showed 


10 

me is something you wrote out based, is it not, on the piece 


11 

of paper we were just looking at a minute ago? 


12 

A This was based on Mr. Kurek's schedule. 


13 

Q WAs it based on anything from the Clairol Compan 


14 

A Let me see what else we have on the Clairol 


15 

contract. 


16 

This here is the Clairol contract. This is the 


17 

details on — for a program for one brand on the Clairol 


18 

contract. 


19 

0 You are pointing to Page 1920 in your work paper 

S 

20 

and again it is something you wrote out in pencil describing 


21 

something or other. You tell us, please, where ycu got 


22 

the information that you wrote down on this piece of paper. 


23 

A I got this information from the accounting depar 

t“ 

24 

ment of NSMC and from Ron Michaels. 


25 

Q These are, are they not, just a listing of the 
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2 

costs that are on that other schedule, is t’ at correct? 


3 

A Yes, it shows the gross amount for each contract 


4 

j 

plus the cost of each brand, for each brand. 


5 

Q You will recdll that we were inquiring what 


6 

made you think that they had done anything in August. I 


7 

want to point to your attention any of these pieces of paper 


8 

you have here and you tell us what they had done as of August 


9 

that indicates that the company had earned any of this in th« 


10 

preceding year. 

’ 


11 

A Yes, sir. I believe in here I made a telephone 


12 

ca il to the ad agency and they had agreed that the commitment 


13 

was made as of August 31, 1968. 


14 

Q Is that your testimony? You actually inquired 


15 

if the commitment had been made in the preceding year? 


16 

A The commitment had been made as of — I was 


17 

confirming a receivable -- as of August 31, 1968. 


18 

0 That is your testimony? 


19 

A Yes, sir. 


20 

Q Let's just take a look at Page 1969 first. Mr. 


21 

Michaels dated his backup form on October 17. That is 


22 

correct, isn’t it? 


1 23 

A Yes, it is. 


24 

Q It turns out that this program is to take place 


25 

between January and May of 1969, is that correct? 
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A Yes, sir. 

0 Do you also recall this question and this answer] 
in the grand jury on October 31, 1973, Page 40: 

Q Those papers," referring to these very papers 

I have been showing you, "are substantially all dated in 
October. What if anything did you do to determine the 
percentage of completion of work that had been done by Auguslt 


31, 1968? 

A Nothing. We assumed that these were figures of 
August 31, 1968." 

Did you give that testimony under oath in the 

grand jury? 

A That's not what we have been discussing,sir. We 
have been discussing the contract. That had to do with 
percentage of completion that you just read. That is two 
different things. 

Q What made you think that any of this had been 
done in August, let alone 85 per cent of it? 

A You mean prior to August? 

Q That's right. 


A I just indicated to you,sir, that the company 
was involved in this type of business. This was their 
activity. This is why they were in business, this is 
why they were incurring expenses, this is why they were 
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hiring people. 

So when I made a telephone call as of August 
31, 1968, and the company agreed that they had this 
receivable, this commitment owing or with National Student 
Marketing, there was no reason why I should not believe that 

Q You were the auditor, is that correct? 

A Yes,sir. 

0 You were supposed to keep some independence, is 

that the idea? 

A Yes. 

Q Are you confident that you didn't say to some 
of the people on the telephone something to the effect of 
"Do you plan to put some of your advertising money into 
NSMC "? 

A Whenever you are talking on the telephone trying 
to confirm something like this you could have said many 
things. I may have said to the SEC or the grand jury — 

I may have said did they plan, but you are working on words, 
sir. I am saying we confirmed it as of August 31, 1968. 

Q I asked you might you have said something to the 
effect of "Do you plan to put some of your advertising 
money in NSMC." 

A I may have said that in context with my whole 
telephone, yes, sir. 
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Q Mr.Stillman showed your schedule and your 
checkmarks at Page 1916, as I recall it, of Government Exhib 
3 to the jury. These checkmarks indicate, some of them, 
that you examined a signed contract or examined a letter 


it 


of commitment. 

Here is a checkmark on Page 1918, green checkmark; 
with a cross through it. It says down here -- that means 
you examined the signed letter of commitment for Syntex, 
a total of, according to your schedule here, $138,000 gross 
revenue to be recorded as of August 1968. 

Did you,sir, examine a signed commitment letter 
from Syntex or did you not? 

A If I said I did, yes, sir, I did. 

Q You satisfied yourself upon examining that signejd 

letter that it was appropriate to book income as of August 
31, 1968,which was two months before? 

A Yes,sir. 

Q Let's take a look again at Government Exhibit 3. 
The signed commitment letter you looked at must be this one, 
isn't it? 

MR. STILLMAN: Page, Mr.Velie? 

MR. VELIE: 1961, 1962. 

0 It says commitment from Syntex, 8/31/68. Is that 
what you examined? 
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2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


A Yes, sir, it is probably it. 

0 When you examined it during your audit, did 
you understand that it was dated October 28, 1968, a full twfc> 
months aft?ir the year ended? 

A I would say I did, yes, sir. 

Q Did you understand that it said, "The following 

proposal is the result of our meeting last week?" That must| 
have been October 21, 1968, still two months after the year 
ended. 


A Yes,sir. 

Q You notice that, too? 

A Yes, sir. 

Q In examining this thing and reviewing it, did 

you understand anybody committing himself to spend any par¬ 
ticular amount of money? 

A I don't think there is any definite amount 
in this commitment; no, sir. 

Q Any definite amount? There is no amount at all, 


is there? 

A No, sir. 

Q It doesn't seem to speak too clearly, does it, 

of what it is that National Student _Marketing is going to 
do anyhow, does it? 

A I would say no. There is no specific 
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program as such. 

Q In fact it looks like they are going to begin 
their work some time after October 28, doesn't it? 

A Which isn't unusual, yes, sir. 

0 And finally there is a money back guarantee 
in here, isn't there? 

A I don’t know, sir. 

0 You don't know? I thought you reviewed it. 

Why don't we just read it aloud together. It says here on 
Page stenciled 1962, "The contract we developed and the 
guarantee that we discussed at our meeting will be outlined 
in detail. At this time let is suffice to say that any 
moneys spent on the direct mail program will be recovered 
by Syntex or NSMC makes up the difference." 

That is a money back guarantee, isn't it? 

A Yes,sir. 

Q So there is no assurance whatever that National 

Student _Marketing will ever get paid anything for this, 
is that right? 

A Based on that language being very specific, 

yes, sir. 

0 And that was the signed commitment letter that 
you reviewed in your audit backing up $138,000 worth of 
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1 

a commitment? 


1 

A 

I don't recall the amount of the commitment. 


H 

Q 

Otherwise I have stated it accurately? 


1 

A 

Yes,sir. 


1 6 

Q 

Mr.Scansaroli, to say the least, your oral and 


SI 7 

other audit 

procedures were not customary, were they? 


1 8 

A 

I would say in total they were not customary. 


1 

no, sir. 



1 

Q 

In fact, oral confirmations are not normal,are 


■ 11 

they? 



1 12 

A 

I haven't had that much experience with oral con 

- 

■ 

fj.rmations. 

I have made oral confirmations, however. 


■ 14 

Q 

Would you say they are not a normal method of 


■ 

conf inning? 



1 16 

A 

In most cases that is right, yes. 


1 

Q 

In most cases they are not normal? 


1 

A 

That is right. 


H 19 

Q 

In fact, sir, your audit was wholly unusual and 


1 

■ 20 

unprofessional, wasn't it? 


■ 21 

A 

I don't think I could agree with that, no, sir. 


S 22 

Q 

Do you deny that you were far too easily satis- 


1 23 

fied in your audit? 


■ 24 

A 

Based on what I know now? At that time,sir. 


■ 25 

I did the best job that I could do based on what I saw, 
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based on the facts that we had at hand 

we did. i satisfied myself that what 
ments were proper. 


• based on everything 
we did, those commit- 


I asked you, do you deny that you were far too 
easily satisfied? 


Based on all the subsequent facts and sitting 
here as of today, I would reflect on it and say yes. 

Q Yes? 

A Yes. 

0 In fact, a little earlier than today you had an 
opportunity to reflect back on whether you had been far 
too easily satisfied, didn't you? 

A I may have said at the SEC, yes, sir. 

0 Only six months after allthis income was booked 

over a million dollars got written off? 

A That was a very unusual circumstance, sir. 

0 These commitments were highly material, weren't 

they? 

A Yes,sir. 

0 They were the difference between a profit and j 
the loss for the company for the year, weren't they? 

A I believe so, yes,sir. 

Q You do believe that? 
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A Yes, sir. 

Q Then you don't dispute Government Exhibit 65-2 

which shows what you reported, handsome gains for the year 

with the unbilled — 

MR. MARTIN: I object to the characterization, 

your Honor. 

THE COURT: I am sorry. You object to what 
characterization? 

MR. MARTIN: In Mr. Velie's question, handsome. 

THE COURT: Handsome, I missed that I am frank 
to say. Do you mind deleting the word "handsome”? 

Q Mr.Scansaroli, this chart then, you don't 
dispute it, it shows $388,000 of after tax profit for National 
Student Marketing with unbilled accounts receivable and 
a $65,000 loss without the i? That's about right, isn't it? 

A Put in that manner, yes,sir. I think it is 
an unfair chart. 

Q However, you don't dispute what it shows? 

There is a loss without these contracts? 

A I would say that is close, yes, sir. 

0 You would say that is so, is that right? 

A Yes. 

0 We have already learned from you that there 
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2 

substantial dangers that Nationalstudent Marketing 


3 

might never receive the income that you anticipated in 


4 

those contracts, is that true? 


5 

A I never said that, no, sir. 


6 

Q Wel1 ' let me J ust see about that. You recall 


7 

Judge Tyler yesterday asking you this question. Page 1505: 


8 

"On theother hand, would it not be fair to say 


9 

from your professional viewpoint that in order for percentag 

2 

10 

Of completion method of accounting to work, that presupposes 


11 

complete and accurate records of work in progress and 


12 

accounting or financial records relating to each one of the 


! 13 

contracts or deals? 


14 

"A Yes,sir. 


15 

The Court: And absent those data, the percent 


16 

age of completion method becomes somewhat chancey and in¬ 


17 

effective from an accounting point of view, is that 


18 

a fair statement? 


19 

"The Witness: Yes, sir." 


20 | 

And you have already told us, have you not, Mr. 


21 

Scansaroli, that there were no appropriate records for 


22 

these contracts? 


23 

A The records were not what they should be. 


24 

0 You wrote down on October 23, 1968, Page 1970 


25 

of Government Exhibit 3, "Accounting, bookkeeping and 
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2 

maintenance of files was almost forgotten. This was 


3 

especially true in the area of contracts, account executives 


4 

and other files and data with regard to gross income on 


5 

contracts." 


6 

You wrote that, didn't you? 


7 

A That is not the same as your question,sir. 


8 

0 Is that your explanation? 


9 

A Yes. 


10 

Q We have already seen, haven't we, that you wrote 


11 

down that extra caution should be used because these were 


12 

not legal binding contracts, is that correct? 


13 

A Referring to the client must use extra caution 


14 

and making sure they had proper detailed records. 


15 

Q I see. 


16 

You weren't concerned that there was a problem 


17 

in collecting these since the company couldn't sue in court? 


18 

That was not your concern? 


19 

A No, sir. I never said they couldn't sue in 


20 

court. 


21 

Q This was the first year that NationalStudent 


22 

Marketing had ever had operations of this kind on this scale 

t 

23 

isn't that true? 


24 

A Yes. 


25 

Q Work hadn't been performed yet, is that true? 
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A No, sir. I keep tellingyou, it depends on what 
you mean by work. The account executives, their work was 
completed or a percentage of it was completed. 

Q National Student Marketing couldn't get paid 
until they tacked up the posters or sent the mail, isn't tha 


true? 


Yes. 


they? 


They hadn't done that yet, had they? 

As of August 31, no, sir. 

As of October when you booked these things, had 


A No, sir. 

0 You had no real assurance that they had the 
capability to do that, did you? 

A I never doubted it. 

Q Is it that you didn't doubt it because you didn't 
know the contract guarantee provisions? 

A I did not know the guarantee provisions, but I 
believe they were very few, if i am not mistaken. 

Q There were very few writings underlying the 
commitments, that is why there were very few guarantee 
clauses, isn't that true? 

A I don t think I could put the two together, no. 


sir. 
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I am saying that most of the company's contracts 
did not have guarantees that I can remember. 

Q Did you inquire whether there were guarantees? 

A No,sir. 

Q I see . 

J believe you have alreadytold us a few times 

that the situation was touch and go between the salesmen 
and the clients. . 

A That is one of the words I used at the SEC, 
yes, sir. 
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Q Were those words untrue? 

A Well -- 

Q Do you wish to change that testimony? 

A It depends on what context. I say, that is 

what I said at the SEC. I am not saying it is not true. 

Q You kept Mr. Natelli informed of all of these 

factors, didn't you? 

A What factors, sir? 

MR. STILLMAN: Objection to the form of the 
question, your Honor. 

Q Do you understand my question, Mr.Scansarol'i? 

A No, sir. 

Q Did you keep Mr. Natelli advised of the fact that 
commitments were highly material in that there would have 
been a loss without them for the year? 

A It was in the memo. 

Q Did he review the memo? 

A I believe he did. I am not sure. 

Q Did you therefore inform Mr. Natelli because of 
your memo that there were problems with the files that 
were being kept or not being kept? 

A I didn't say there were problems. I just said 
they didn't have a sufficient number of files, they could 
have had more. 
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1 

Q Did you inform Mr. Natelli that there were no 


1 

lecjl binding contracts? 


1 

A According to that memo, that is what I wrote, 

1 


Hj 

ye s, s ir. 



1 

0 D;.d you inform Mr. Natelli that this was the 


E 

first year National Student Marketing had tried operations 


1 

of this kind on this scale? 


1 

A We were all aware that National Student Marketi 

ng 

1 

was a growing company. 


1 

Q Were you aware of that, was he aware of what 


1 

I have just read to you? 


1 

A If he read my memo. 


I 14 

Q The two of you were aware that National Student 


K 15 

Marketing had not yet performed the work which they would 


■ 16 

be required to perform in order to get paid? That is true, 


1 

isn't it? 


1 

A Yes,we knew that. 


E 19 

Q I guess you have told us you didn't know about 


■ 20 

the guarantee clauses and didn't check, so you didn't tell 


jgj 21 

Mr. Natelli? 


1 22 

A That's right, we weren't aware of any guarantee 


■ 23 

clauses. 


B 24 

0 Did you tell Mr. Natelli that the situation was 


1 25 

touch and go between the account executives and the clients? 
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] 2 

A I don't think I ever told him anything like 


3 

that, no, sir. 

l 

4 

In April, Mr.Scansaroli, only six months after 


5 

tnese contracts were booked and the annual report went out. 


6 

six months later, you learned,didn't you, that of the $1.7 

l 

7 • 

million oi these contracts over $1 million of them were 


8 

written off as no good and uncollectible? 


9 

A I know that the Ron Michaels contracts had to be 

1 

i [■ 1 1 

10 

written off. i believe it was in April some time. 

■ 

11 

Q You weren't aware of other writeoffs? 

1 

12 

A I was aware of other writeoffs but not in that 

1 

13 

context. I reviewed the work papers as of — for the perio 

d 

14 

ending February 28 and I indicated on that work paper 


15 

that there were certain writeoffs. But the majority of that 


16 

$1 million was the Ron Michaels contracts. 


17 

0 Let's just focus on this. Didn't do an SEC 


18 

review looking toward a proxy statement that was to be issue 


19 

with the February figures in it? 


20 

A Yes, sir. 


21 

Q In connection with that SEC review did you 


22 

gather together various items of information about these 


23 

contracts? 

: 

24 

A We had schedules, yes, sir. 

■ 

25 

Q On May 22, 1969, did you staple this schedule, 
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Page 2618, into your proxy binder? 


Yes. 


It shows $345,000 of contracts already written 


off by the company, is that correct? 


Yes,it did. 


That only includes one of the Ron Michaels 


contracts, is that correct? It includes Listerine in the 


amount of $70,000? 


Yes. 


So the great majority of that $345,000 of 


contracts were written off and you knew about it in May? 


In May,yes,sir. 


In addition to these you yourself wrote off an 


addiitional $678,562 worth of contracts on May 12, 1369, onl■ 


ten days before? 


Those are the Ron Michaels contracts, yes, sir. 


Check my arithmetic, if you would. That is over 


$1 million, isn't it, the 678 plus the 345? 


In total sales, yes,sir. 


At Page 2619 of your SEC review appears an 


analysis of the contracts written off by the company,is that 


correct? 


Yes,sir. 


A salesman by the name of Ganis is responsible 
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15 


for about one-quarter of a million dollars of these, isn't 


A 226,000. 

Q That is pretty close to a quarter of a million 

dollars, isn't it? 

A Yes,sir. 

^ -1^ addition to the ones written off you yourself 

had questions about the Faberge? 


Yes, I asked questions about those and wrote the| 


answers. 


Q You wrote down no contract, right? 

A Right, change from spring to fall, no contract. 

0 You did that on May 22, 1969? j 

A Well,I am not -- I probably did it in May some 
time. I am not 1 probably did it in May some time. I am! 


not sure. 


You stapled it into your book on May 22? 


Yes, sir. 


The Campana contract, you wrote down writeoff, 


is that correct? 


Yes. 


correct? 


The Pace contract, you wrote down writeoff, is tka; 


Balance of $14,992 should be written off, yes. 


SOUTHERN DISTR'CT court REPORTERS, U.S. COURTHOUSE 

SOI. Ft Nrw , , CO I ,•<»" 


vT - 






jhb-6 


Scansaroli-cross 


1672 


Q You wrote down Syntex, writeoff? 

A Yes. 

0 Weren’t you startled? 

A No,sir, I wasn't. 

0 Didn’t you just say that this was unusual? 

A No, sir, I didn’t. May I tell you why? You 

are taking things out of context. You have got to remember 
that we are working along for month after month after month. 

You have had time for the last six months to 
a year to pull things out and put them in the spots that you 
wanted. We didn't operate that way. We had to make 
decisions on a daily basis as we were going along. We did 
the best we could. Certain contracts had to be written 
off, we told the clients to write them off. The clients 
said they were good contracts, they were good contracts. 

We did not have the luxury of hindsight to sit 
there, put things on charts, put things — take things out 
of context and say here is what the picture is. We didn’t 
have that type of picture. We had to do it on a daily 
basis as we were going along. 

Q Sir, in ten days in May you noted the writeoff 

of well over $1 million of those contracts — 

A You keep saying $1 million. I agree with you. 3ui 

I am saying most of that was the Ron Michaels contracts. 
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You keep harping on the Ron Michaels contracts. 

We all know what that was. We know why it was written 
off. We know that Ron Michaels acted unethically. why 
do we have to keep bringing that up? we all know it now. 

0 Another half million dollars was not Ron Michaels, 
is that correct? 

A I don't recall. It was like two, $300,000 
in gross sales, I believe, something like that. 

0 You told us you had done everything possible, 
except for some fine points, to check these contracts, is 


that correct? 


As of when? As of August 31, 1968, yes, sir. 
Didn t that make you think that your audit might 


been insufficient in some way? 

A No,sir. 

It didn't. Just tell me, wasn’t this an item, 
the fact that $1 million of your sales had been written 
off of $1.7 million within a six month period, you 
learned of it all within a ten day period, didn’t this 
shed some light on events since your audit? 

A Mr.Velie, it did not, simply because of the 
fact that when you are working there youare working on a 
daily basis, you are working hard, you are putting figures 
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together, and all of a sudden someone comes in and says that 
Ron Michaels in effect took kickbacks, his contracts were 
no good. You are talking about one major item in this 
whole thing. That is where most of your million dollars 
is. You just don't look at it from the standpoint you 
are looking at it. 

Q You told us you were working on a daily basis? 

A Yes, sir. 


checklist? 


On May 22 did you sign off on your SEC review 


I don't know when, but I did, yes. 

You certainly stapled it into your book onMay 


Yes, sir. 


And Item No. 5 — 


Not on May 22. 

You stapled it in here? 

I stapled it in, yes, sir. 

That is the day you stapled a lot of other things 


in here. 


A I guess so. 

Q Item 5 says "Inquire into all matters raised 

at the time of our audit on which the lapse of time might 
shed some additional light." That is what it says, doesn't 
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2 

1 

it? 

3 

A Yes. 

4 

5 

c 

Q On May 22, 1969, did this shed any light on 

you, the $1 million writeoff? 

D 

■ 7 

I 

A I don t think I understand the question, sir. 

8 

0 On May 22, 1969, was any light dawning on you 

Q 

about your audit? 

1 


A No,sir. 

10 

Q Had you lost your fear of being criticized for 

11 

using improper accounting practices which you noted in 

12 


October of 1968? 

13 

MR. STILLMAN: Objection to the form of the 

14 

question, your Honor. 

15 

THE COURT: Sustained as to form. , 

16 

Q In October of 1968 you wrote down a concern about 

17 


being criticized for using improper accounting practices. 

18 

Do you recall that? 

i 

19 

A I said we would be criticized if we did not do 

20 

! 1 

the proper thing at that time. 

21 

Q Six months later had you lost a concern about 

22 

being criticized for doing improper accounting with respect 

23 


to this company? 

24 

A Whenever you are making a decision on accounting 

| 

25 


| 
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2 

you always try to do what is right, the best possible 



3 

approach, and that is what we did all along. 



4 

Q Did you lose your concern, sir, about being 



5 

! 

criticized? 



6 

A I don't know what you mean by did I lose my 



7 

8 

a 

concern about being criticized. Criticized about what? 



Q About not using proper accounting practices. 



y 

A In what respect? 



10 

Q In respect to the fact that you allowed the 



11 

1 

company to put $1.7 million of accounts on after the period 



12 

had ended, switching a large loss into a dramatic gain. 



13 

and that within six months one million of them had been 



14 

written off and none of the rest to any large extent had beq 

in 


15 

seen to be collectible. 



16 

A Mr.Velie, I didn't say that in my memo. Did I 



17 

say that in that memo? You know I didn't say that. You 


- 

18 

are taking words out of context again. 



19 

Q Is that your explanation? 



20 

A Yes, you better believe that is my explanation. 



21 

0 So what is it now, you weren't concerned in the 



22 

first place? 



23 

MR. STILLMAN: Your Honor ~ 



24 




25 

A I am sorry, I don’t understand the question. 




I 
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2 


MR. STILLMAN: He is inviting argument by 


3 

this kind 

of tactic. 


4 


THE COURT: Just a moment. I take that as an 


5 

objection 

as to form, which I sustain. 


6 

Q 

l 

Let's just take it piece by piece. Were 


7 

you concerned in October or weren't you concerned about bein 

g 

8 

criticized? 


9 

A 

I am sorry, sir. Criticized about what? 


10 

Q 

I am just going to read this to you, your own 

i 

11 

words, and 

ask you whether they accurately reflect what 


12 

it was you 

were saying: 

i 

1 

13 

I 

"We could be criticized for not using proper 

1 

i 

14 

accounting 

principles." 


15 


Was that a concern of yours in October when 


16 

you wrote 

this? 


17 

A 

That was a concern with regard to that matter. 


18 

yes, sir. 

1 


19 

Q 

The matter being the unbilled accounts receivabl 

e , 

20 

is that correct? 


21 

A 

Regarding on what method to record them. 


22 

Q 

Did it occur to you six months later that 


23 

maybe the wrong method had been chosen, when all these 


24 1 

facts came 

to light? 


25 

A 

Mo,sir. 
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2 

0 As a general proposition, did you lose your 


3 

concern for being criticized with respect to unbilled 


4 

accounts receivable choices? 


5 

1 

A Sir, I was never worried about being criticized 


6 

about anything in the sense that you are saying. 


7 

Q Sir, you heard Mr. Kurek testify here from that 


8 

chair you told him you were concerned about the commitments. 


9 

Is that the truth? 


10 

A I don't recall that conversation, no, sir. 


11 

Q You told him you didn't know whether the right 


12 

decision or the wrong decision had been reached back in 


13 

August. He said that. That was the truth, wasn't it? 


14 

A I don't recallthat conversation, sir. We discus 

se 

15 

a million and one things during this period of time. 


16 

Q He testified that you were concerned about your 


» 17 

CPA certificate. That was the truth, wasn't it? 


18 

A I was never concerned about my CPA certificate 


19 

at any point in my life. From the time J received my 


20 

certificate until we finished this thing I never even gave 


21 

that a thought, never. 


22 

Accountants don't work that way. Even if you 


23 

do make a mistake you don't lose your certificate for making 


End 424 

a mistake. 


25 


1 

i 
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2 

Q Mr. Kurek testified that you said you would have 


3 

to put your certificate in a locked box in the bank. Do you 


4 

deny — 


5 

A He testified to that. I didn't know what a lockei 

a 

6 

box was until two days after he testified. 


7 

0 You told Mr. Natelli you were concerned you would 


8 

lose your CPA certificate, didn't vou? 

‘ 

1 

i 

9 

A I don't recall making that statement, no, sir. 

i 

! 

10 

Q Do you deny that that's the truth? 


11 

A I don't recall making that statement, sir. 


12 

Q Do you deny that that is so? 


13 i 

MR. STILLMAN: Asked and answered, your Honor. 


14 j 

THE COURT: No, I don't think so. 


15 | 

MR. VELIE: lie hasn't answered. 


16 

! 

A Do I deny I ever made that statement? 


17 

Q Yes, sir. 


18 | 

A I have to deny it, yes, sir. 


19 

Q Government's Exhibit 14 in evidence, I think we 


20 

can agree this was identified by Mr. Kurek as a memorandum 


21 

of June 3, 1969 he wrote to Mr. Randall about a meeting. 

i 

22 ! 

I 

June 3, 1969. Tell me, Mr. Scansaroli, how many days 


23 

between May 22 and June 3? 


24 

A Approximately 11. 


25 j 

0 Less than two weeks? 

I 
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A Yes, sir. 

Q "In re: Meeting wi'h Tony Natelli. I met with 

Tony this morning from 9:30 to 11 incidental to our phone 
conversation yesterday. 

"Kurek of course meeting with Natelli. 

"I reviewed with him the progress our profit 
planning and budgets were making" he goes on to discuss 
that. 

"After discussing the above and setting the atmos¬ 
phere of the meeting, the subject of the meeting was changed 
to that of NSMC manner of booking contracts. Tony is very 
concerned about the situation. Last fall he felt that the 
manner in which he allowed us to book contracts would be a 
cyclical deal. In other words, we would be selling and 
delivering on contracts at the same quarter that financial 
reports were made. He now says the situation was one where 
commitments either make or break us and we are not per¬ 
forming in the period the sale is made. Furthermore, he 
anticipates that unbilled receivables could be as high as 
$4 million at August 31, 1969. If so, he will have to give 
us a qualified opinion or no opinion. This is very serious 
since it could adversely affect our registration that fall. 
He stated that people working under him are uncomfortable 
with this situation and if anything were to happen, 
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2 

i 

their certificates and careers would be at stake." 

3 


You were working under Mr. Natelli, weren't 

4 

you? 


5 

: 

Yes, sir. 

| 

6 

Q 

You were the man who did all, all of the auditinq 

7 

1 

work on the unbilled accounts receivable, is that correct? 1 

1 1 

8 

A 

As of when, sir? 

9 

Q 

• 

As of August 31, 1968, $1.7 million of unbilled 

10 

accounts 

receivable? 

11 

A 

Yes, just about all. 

12 

Q 

You were the only one. A million dollars of the 

13 

contracts 

you checked got written off? 

14 

A 

Yes, sir, that includes the Ron Michaels contracts 

15 


Mr. Natelli had reference to a conversation with 

16 

you then. 

didn't he? 

17 

A 

I don't know, sir. If he says he did, he's an 

18 

1 

honest man, I will agree with him, but I don't recall it. 

19 

Q 

i 

A moment ago you denied it. 1 

20 

A 

I denied it because I don't recall it. I have to 

21 

deny it. 


22 

Q 

Another interesting thing happened on May 22, 

23 

1969, isn 

't that right, Mr. Scansaroli? 

24 


MR. STILLMAN: Your Honor, the form. 

25 

A 

I don't know, sir. 
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2 

Q 

On May 22, 1969, this is your paper in the proxy 


3 

binder? 



< 


MR. STILLMAN: The page you are looking at, sir? 


5 


MR. VELIE: 2623. 


6 

A 

That is my initials on the work paper. I stapled 


7 

this in. 

yes, sir. 


8 

Q 

On May 22, 1969, the day all this other informa¬ 


9 

tion was 

| 

coming about, you stapled in the Pontiac commitment 


10 

in over 

a million dollars, is that correct? 


11 

I 

1 

A Ye3, sir. 


12 

Q 

That Pontiac commitment is a commitment once 


13 

again for the period which had ended some months before, 


14 

| 

isn't that true? 


15 

A 

I believe it was for the period ending February 


16 

28, 1969 

• 


17 

Q 

It was for the period ended February 28, 1969, 


W 1 

and the 

letter is dated April 28, 1969, is that correct? 


19 

A 

Yes, sir. 


20 

Q 

Did you think it an odd coincidence that a $1.2 


21 

million 

contract came in after the period just as $1.2 milli 

on 

22 

of unbilled accounts receivable went out the window? 

‘ 


23 

A 

No, sir. 


24 

Q 

You didn't think that? 


25 

A 

No, sir. 
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• 


2 

11 

Q 

You mentioned these Michaels contracts, didn't 


3 

you? 



4 

A 

Yes, sir. 


5 

11 

ihe ones you permanently wrote off amounted 


6 

$678,000, is that correct? 


7 

A 

Yes, sir. 

1 

8 

1 

Q 

In addition, there was another Michaels contract 


9 

S in the 

amount of $70,000, is that correct? 


10 

1 A 

Yes, sir. 


11 

| 

Q 

The company wrote that one off? 

| 

12 

A 

According to our work papers, I wrote it off. 


13 i 

• < 

Q 

It appears on your schedule at 2618 as already 


14 

having 

been written off? 


15 j 

A 

Yes, sir. 


16 

0 

All right. 


17 


You cold us something about a kickback yesterday. 


18 

Mr. Michaels you say had received a kickback. 


19 

! A 

That's what we were told, yes, sir. 


20 

Q 

What were you told? I 


21 | 

A 

I was told that Ron Michaels had received kick- 


22 

backs and chat his contracts were no good. 


I 

23 

0 

You had audited those contracts, hadn't you? 


24 

A 

Yes, sir. 


25 

Q 

I see. 

| 
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Who told you that Ron Michaels had received a 


Mr. Randall, I believe told Mr. Natelli and Mr. 


Natelli told me. 


Mr. Natelli told you? 
Yes, sir. 


0 Mr. Scansaroli, Michaels was being used as the 
scapegoat to absorb all the blame for these contracts, 
wasn't he? 

A No, sir. Not that I -- You say that. I don't 
think so, no, sir. I don't even know the circumstances 
behind all this. 

Q Did you check to see if Mr. Michaels had done 

anything wrong whatever? 


A No, sir. 

Q Did you check to see if any of these other con¬ 
tracts that had gotten written off were the result of 
something improper? 

A No, sir. 

Q I think you already noted a salesman by the name 

of Ganis was responsible for about $226,000 of the write 


off? 


From that work paper, yes, sir. 
You didn't check him, did you? 
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2 

A 

No, sir. 

3 

Q 

Can you see the board? 

4 

A 

Yes, sir. 

5 

Q 

That's the amount, isn’t it, $678,000 that you 

6 

wrote off 

of the Michaels contracts? 

7 

A 

That's the gross amount, yes, sir. 

8 

Q 

Gross amount. 

9 


Absorbed with that was exactly this amount of 

10 

costs, is 

that correct? 

11 

A 

Yes, sir. 

12 

Q 

So we have $678,562 exactly of contract revenue 

13 

i 

and $489,812 exactly of contract costs. If we were to sub- 

14 

tract that 

i 

we would get exactly $188,750 of profit to be 

15 

written off, is that correct? 

16 

A 

Yes, sir. 

17 

Q 

All right. 

18 


You told us about a tax credit. 

19 

A 

Yes, sir. 

20 

Q 

You and Mr. Natelli computed the tax credit. 

21 

didn't you 

? 

22 

A 

As of August 31, 1968? 

23 

Q 

No, as of the discovery of the new tax credit. 

24 

, 

A 

I believe that the Tax Department — I believe the 

25 

Tax Department informed us of it. 
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2 


Q 

Who computed it? 


3 


A 

In May? I believe it was the Tax Department. 


4 


Q 

You do? 


5 


A 

Yes, sir. 


6 I 


Q 

The SEC transcript, April 12, 1971, page 221 and 


7 


222. 



8 ! 



"Is there anyone that wou.J have been associated 


i 

9 

I 


with the 

job that understood this item? 


10 


"A 

Well, I'm not sure anybody would understand until 


11 


they went 

back and reviewed all the figures again. I believ< 

5 

12 


at this time Tony Natelli and I were the only two that really 

13 


got involved in it. 

14 ; 


"Q 

Did you understand this item? 1 

i 

15 


"A 

At that time, yes." 


16 


Q 

Would you like to look at this and satisfy 


17 


yourself? 



18 


A 

No, I agree with you, sir. 


19 


Q 

We are all talking about the tax item? 


20 


A 

Yes, sir. 


21 


Q 

You and Mr. Natelli were the only ones who knew 

! 

22 


about it 

and the only ones who computed it? 


23 


A 

No, sir. 


24 


Q 

You didn't tell the truth to the SEC on that 


25 

1 

matter? 
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2 A I told the truth to the best of ny recollection 

3 at that time. 

4 * Q You recall it better now? 

5 | A Yes, sir. 

6 Q You heard Carol Raimondo come in and say she / 


didn't compute it. You say she computed it? 
A In effect, she computed it. 

Q You disputed her testimony? 


10 


In effect, she told me no liabilities should have 


11 

existed as of that date. That, in effect, is the same as 


12 

computing 

it. 

1 

i 

13 

0 

Tax deferral accounting is a fairly complicated 

1 

I 

1 

14 

matter, isn't it? 

15 

A 

Yes, sir. 

16 

0 

You did some computations? 


17 


MR. STILLMAN: Fix a time. 


18 

Q 

When you came up with the new credit. 


19 

A 

I don't think we did any computations, no, sir. 


20 j 

There was 

no computations that had to be made. 


21 

Q 

Bear with me a secopd, please. 

22 


THE COURT: Perhaps -- 

i 

23 


l 

MR. VELIE: Just this brief piece, your Honor. 


24 


THE COURT: All right. 


25 ! 

1 

Q 

There's a question, page 248 of what the 188,750 
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1 

2 

tax credit consisted of . 


3 

"A Yes. We worked on it — like I said, it should 


4 

have been a separate entry regarding the tax calculation, 

1 

1 

5 

] 

and, I an surprised -- there's no work paper. I should 

1 

1 

6 

think there would be a work paper somewhere?" 


7 

Do you recall that testimony? 


8 

A SEC testimony? 


9 

Q Yes, sir. 


10 ! 

A YEs, sir. 


1 

11 

Q Does that help you with respect to whether you di( 

f 

12 

some computations and there might have been a work paper? 


13 

1 

A I'm saying at this point now what I know. There ; 

1 


14 

I 

could not have been any computations. It was the obvious 

1 

1 

15 

fact that was on the books did not belong on the books. It 


16 

didn't need to make a computation. The difference — the 

| 

17 

computation was just taken from the books, taken back off. 


18 

Q When you went in the SEC, you took a recess to 


19 1 

search for the work paper, didn't you? 


20 

A That's right, sir. I did not have to look at any 


21 

of the work papers. You said yourself that the deferred 

1 


22 

tax is a very difficult situation. We had a lot of problems 


23 

in deferred tax from the time of that point in time until we 


24 

were reviewing with the SEC in letters in 1970. To him thin< 

?s 

25 

have happened. You can't answer that type of question 
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2 

II 

without looking at the work papers. 


3 

Q There is no work paper, is there? 

1 


4 

A I just told you no, sir. You didn't need one. 


5 

Q You just rounded off, to use your term, tax 

I 

i 

6 

credit, computed it in your head to an amount exactly equal 

| 


7 

to absorb the loss on the Michaels contracts you were writin 

cr 

8 

1 

off, is that correct? 


9 

A Please repeat the question. 


10 

Q You used the word rounded off yesterday, is that 

i 

11 

I 

correct? 

1 

12 

A Yes, sir. 


13 

Q So you just rounded off whatever this tax figure 

i 

14 

1 

was that you had computed in your head without a work paper 

1 

15 

to exact an amount sufficient to absorb every penny of the 


16 

loss being written off? 


17 1 

MR. STILLMAN: I object, your Honor. 


18 1 

i 

THE COURT: Overruled. i 


19 

f 

A We rounded the tax computation off to that figure!, 

• 

• 

20 

1 

That s right. We could have increased the income by another' 


21 

20,000, but we left it in as a cushion. 


22 

1 

MR. VELIE: Could we take our break at this time?' 


23 

THE COURT: Yes, sir. We will take the morning 


24 | 

recess, ladies and gentlemen. Ten minutes. 


25 

(Recess . ) 
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XX 4 

11 
11 

5 

6 il 


7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


i' 


THE COURT: Anything else, Mr. Velie? 

MR. VELIE: Yes, your Honor. 

BY MR. VELIE: 

Q Mr. Scansaroli, there was no tax credit in the i 

amount of $188,750 after all, was there? 

A You mean tax adjustment? 

Q Yes, sir. 

A There was at that time, yes, sir. 

Q Later on it turns out that that was wrong, is 
that correct? 

A In 1970 we determined it was wrong, yes, sir. 

Q You determined it was wrong after the SEC beoan 

i 

i 

an inquiry, is that correct? 

i 

A That's when we reviewed it, yes, sir. 

Q So you made a mistake? 

A Yes, sir. 

Q Incidentally, you told us a little bit about 

deferred tax accounting. Was it you or was it Mrs. Raimondo? 

I have forgotten. Did you tell us about deferred tax account¬ 
ing yesterday? 

A I don't recall, sir. 

Q It turns out National Student Marketing reports 

to Uncle Sam different information than it reports to the 
public, is that true? 
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2 

3 

4 

5 I 

I 

6 ; 

7 

8 
9 

10 

11 

12 

■ 

14 


15 



17 ! 


18 

19 

20 
21 
22 

23 

24 

25 ! 


A Yes, sir. It is nothing unusual. 

Q Just so we get in this context, is it not so 
that the tax adjustment or tax credit, if you will, being 
talked about here, the one that you and Mr. Natelli computed, 
that tax credit results from a net operating loss carried 
forward? Do I have that right? 

A Yes, I believe that's what happened. j 

I 

Q That simply means, doesn't it, that in 1968 Natioijia 1 
Student Marketing told Uncle Sam it had a loss, is that j 

right? 

A Yes, sir. 

Q In 1967 National Student Marketing told Uncle 

! 

Sam they had a loss, is that right? 

A I believe so, but I am not sure. 

Q The same for the predecessor years, is that cor¬ 
rect? 


A I don't know. 

Q If there had been a gain in a prior year you could 

have carried the credit back, is that correct? 

A To the extent of the gain, yes, sir. What you 
don't carry back then you carry forward. 

Q But you do have a recollection of tax losses in 
'67 and '68? 

A Yes, sir. 
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8 ll 



Q Mr. Scansaroli, you remember this, don't you? 

It is in evidence as Government's Exhibit 17B and this is 
chart 65-10. 

A Yes, sir. 

Q You were the accountant, were you not, who in 
fact took numbers from the work papers and put them into the 
footnote as it appears in the text, is that correct? 

i 

A I am not sure if it was me or somebody working 
with me. I would have to look at the work papers to see. 

Q You want to look at Exhibit 13? Would that be 
a help to you? 

A I would have to look at the draft of the — you 

. 

have to have a draft of the original report. I could have ! 
put those in or somebody working under me could have put 
the figures in. 

Q Let me just ask you a few questions about it. This 

I 

line that says "Pooled companies reflected retroactively," 
with the number $6,389,000 some odd, that is not the true 
figure for the sales of the pooled companies reported on 
this line, is it? 

i 

I 

A No, sir. 

Q Somebody subtracted $678,000, the Michaels 
contracts, which are National Student Marketing losses, 
somebody subtracted that from the pooled companies? 

I 
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2 

A 

They reduced the sales by that much, yes, sir. 


3 

Q 

You did it, didn't you? 


4 

A 

I don't recall if it was me or somebody with me. 


5 

Q 

Do you deny doing it? 


6 

A 

Sir, I don't recall. 


7 

Q 

If you had done that wouldn't you recall it? 


8 

A 

No, sir. We were working with thousands and 


9 

thousands 

of figures in those days, with that proxy state- 


10 

ment. 



11 

Q 

Your explanation is that that night have been a 


12 

mistake, is that the idea? 

1 


13 

A 

No, sir, I don’t think so. What would have been i 

1 

! 

14 

mistake? 


1 

15 

Q 

To subtract $678,000 from National Student 


16 

Marketing's losses from these other companies that National 


17 

Student Ma 

rketing gobbled up in the succeeding year? 


18 |, 

A 

Well, I don't think, first of all, those are 


19 

1 

losses, and they didn't gobble these companies up, sir. 


20 

I just don 

't understand your question. It is an immaterial 


21 

item in relation to total sales for that year. 


22 

Q 

It is immaterial. Well, would you say that 


23 

SI million 

is a material item? 


24 

A 

What was the total sales for the year? 


25 

Q 

$5 million. 
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A The total of consolidated sales on the proxy 
statement. 

Q Let's talk about National Student Marketing sales 

in 1968. 

A You can't do that, sir. You have to talk about 
the whole company. It is one company. You can't look at patt 
of a company. This was one company as of that date. 

0 In 1968 -- 

A That's not 1968 figures in that proxy statement. 

Q It isn't. 

A If you look at the proxy statement that will 

show the 1968 figures, 

I 

Q You have the annual report right in front of you,, 

I 

don't you? 

A This is not the same figure that was in existence 

I 

as of the date that proxy statement was preoared. It is not I 
the same company. 

MR.VELIE: Your Honor, I ask for a direction to j 

the witness to answer my question. 

MR. STILLMAN: Your Honor, I submit he has an 
answer to his question. 

Q The questman is that the 1968 report sitting in 
front of you, Mr. Scansaroli. 

MR. STILLMAN: Of course it is. 
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2 

A 

Yes, it is. 

i 

3 

Q 

Very well. Will you please turn then to the 

4 

figure 

for sales for 1968 as reported to the public. 

5 

|i 

How much? 

6 

A 

I 

As of this report it was $4,989,446. 

7 

Q 

$4,989,446? 

8 

A 

Those are the net sales, but there are also — 

I 

9 

Q 

i 

That is what is here, net sales originally 

10 

reported, $4,989,446. 


A 

Yes, sir. 1 

12 

Q 

i ea st $1 million of those were written off, 

» 

13 

is that 

correct? You knew about that? 

i 

14 

1 

A 

The Ron Michaels contracts. 

15 1 

Q 

I asked you was not $1 million of those sales 

16 

written 

off v/ithin six months after you reported them to the' 

17 

public? 

1 

1 

18 

A 

They were written off — let's see. I am not surf 

19 

of six months. Six to nine months. 

20 

Q 

i 

Your report didn't come out in August, did it? 

21 i 

A 

This — 

22 I 

Q 

• 

The annual report for 1968. | 

23 

A 

This annual report was dated in November. 

24 

Q 

It is dated in Novembe: The write offs were 

25 

in April 

and May, isn't that right? 

1 

1 

i 

! 

i 
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2 

A 

'69, yes, sir. 


3 

Q 

It is about six months, isn't it? 


4 

A 

From the date of the report? 


5 

; 

Q 

Yes, sir. 


^: 

A 

Yes, sir. 


7 

Q 

Q 

$1 million had been written off, is that right? 


8 

A 

Yes, sir. 


9 i 

Q 

This is the final proxy. No disclosure anywhere, 


10 

is there. 

that $1 million of the $5 million originally reporl 


11 

was written off, is that correct? 


12 

A 

No, sir, there is not. 


.3 i 


There is no disclosure. It turns out also that 


14 

somebody 

has subtracted three quarters of a million dollars 


15 

of that loss not from the sales originally reported but from 


16 

the pooled companies which were acquired later. That's so. 


► 17 

isn't it? 



18 

A 

Going from the original sales to the sales per 


19 

the proxy 

statement, that's right. 


20 

Q 

So the pooled companies are understated by three 


21 

quarters 

of a million dollars, is that correct? 


22 

A 

Yes, sir. 


23 

Q 

National Student Marketing is over stated by 


24 

three quarters of a million dollars at least, is that cor- 


25 

rect? 

- 




r 
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In that context, yes, sir. 

No disclosure anywhere that this is happening, 

4 is that correct? 

. I 

We didn't think a disclosure was needed, that's 

6 i right. 

7 j 

Q That is exac -ly what paragraph 3 of the indictment 

8 charges, is that correct? 


9 


MR. STILLMAN: Objection. 

10 


THE COURT: Yes. I am going to sustain that. 

11 

Q 

Just so there is no confusion, you understand this 

12 

particular 

footnote to be the footnote which is the subject ! 

13 

of paragraph 3 of the indictment, don't you? 

14 


Yes, sir. 

i 

15 

! 

Q 

i 

If I understand your explanation for the non¬ 

16 

disclosure 

it is, is it not, that because of the tax credit 

17 

of $188,000 the net amount in the earnings portion of the 

18 

footnote is only $21,000, is that correct? 

19 

A 

i 

Yes, sir. 

20 

Q 

You knew about APB No. 9, didn't you, Mr. 

21 j 

Scansaroli? 

i 

22 

A 

Yes, sir. 

23 

Q 

iou beard Mr. Dingwall's testimony about it? 

24 

A 

Yes, sir. 


Were you aware that APB No. 9 says "Even though 
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material extraordinary items may net to an immaterial amount 
there should be positioned and disclosed as follows: The 
income before the extraordinary items, the extraordinary 
items separately, and then the net income." 

A Was I aware of that at that time? No, sir. 

Q You weren't aware of that? 

A No, sir. 

Q But you were aware of APB Mo. 9? 

A Yes, sir. 

Q Were you aware of this, sir, also in APB No. 9. 

"Whenever prior period adjustments have been 
reported" -- 

i 

i 

MR. MARTIN: Will you read the start of the sen- ! 

tence. 

Q The Board further recommends that whenever prior 

period adjustments have been reported during any of the 
periods included therein the reported amounts of net income, 
and the components thereof as well as other affected items 
be appropriately restated." 

Were you aware that that was the rule? 

A I believe I was, yes, sir. 

Q You believe you were? 

A Yes, sir. 

Q The components of this restatement include a 
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2 

three-quarter of a million dollar sales write off. Where is 


3 

that disclosed? 


4 

j A 

It is not disclosed because the net effect in 


5 

our opinion was immaterial. We started to disclose this -- 

II 

| 

6 

i 

Q 

It said the components, didn't it? 


7 

A 

That s what that says. If you let me tell you 


8 

what happened I can tell you why it was not disclosed. 

I 

I 

1 

9 

Q 

Let's just see if we have it now. One of the 

j 

10 

components 

was three-quarters of a million dollar sales 


11 

write off. 

is that correct? 


32 

A 

Yes, sir. 


13 

Q 

i 

The second component were the costs associated | 

14 

with it? 

1 

1 

15 

A 

Yes, sir. 

< 

16 

Q 

The third component was the income beina written 


17 

off? 



18 1 

A 

3Jo, sir, the third component was the tax. 


19 

Q 

No income was written off at all? 


20 

A 

That was not a component. The three components 

1 


21 

were the receivable, the payable and the tax liability. 


22 

Those were 

the three components. 


23 

Q 

Wouldn'tyou think that it would be interestino 


24 

to know if 

you are reading an income statement where a com- 


25 

pany s earnings are made up of its sales or made up of a § 

1 
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t 

I 

tax loss? 

A In this situation, no, sir. It was immaterial. 

I 

We are talking about in 1968, for the year ending 1968 -- I | 
don't know what the income was -- and for the nine months 
ending May 31, 1969 you are talking about $700,000 net income. 
The net effect is $21,000. Are you tryina to tell me the. 
reader of that financial statement woul<Jl care about that 
$ 21 , 000 ? 

Q Wouldn't the reader of the financial statement j 

like to know that the $1 million had been written off? 

A Not when you have a total of something like 

$11 million. It was not material. 

I 

Q Wouldn't that reader like to know that $2 million 

! 

of 3.3 million recorded over an 18 month period had been 
written off? 

A No, sir. 

Q Wouldn't like to know that either? 

i 

A No, sir. The complexity of that company changed 

so much in six or seven months that it was immaterial. 

Q Some of the people who might be reading that proxy 

statement had already been acquired, had their companies ac¬ 
quired by National Student Marketing. Don't you think 'hey 
would like to know if the statements that they relied on in 
1968 had turned out to be utterly no good? 
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MR. STILLMAN: Your Honor, I submit that this is 
a direct violation of a previous ruling that you made on 
this subject. There is no charge in this indictment that 
anybody was defrauded as a result of what is in that proxy 
statement. 

MR. VELIE: I disagree with that. 

THE COURT: I don't think the question is quite 
susceptible of that simplistic interpretation. Go ahead. 
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Q Do you understand my question, sir? 

A Read it back, please. 

0 I will put it for you again. Some of the people 
who might read that proxy statement had given up their 
little companies — 

MR. STILLMAN: Your Honor, they got millions 

of dollars. How could he talk about little companies? 

MR. VELIE: Mr.Stillman,you take the oath and 
get on the stand. 

MR.STILLMAN: Forgive me. I apologize. 

THE COURT: I would agree with you, however, 
to this extent, that we don't have to characterize the com¬ 
panies in any way. Little, big, medium is unnecessary, 
Mr.Velie. You just don't have to do it that way from 
your viewpoint. 

MR. VELIE: Yes, your Honor. 

Q Some of the people reading that proxy statement 
had given up their own businesses and raceived in exchange 
National Student Marketing stock, is that correct? 

A Some received stock, yes, sir. 

Q And they had been relying on in understanding 
whether that was a good deal or not Government Exhibit 5, 
the annual report for 1968, is that right? 

A Some companies rely on some of the figures in 
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the proxy statement, it depends on when the 


company 


was acquired. 


that true? 


know. 


just said? 


statement. 


Some relied on the 1968 report as well, i< 


They had it. whether they relied on it, I 


Others were relying on the proxy statement you 


Other companies in the acquisition had the proxy 


Q And they were relying on it? 

A Whether they would rely on it, I don't know. 
It is a very complex proxy statement. I doubt very many 
people looked at it. 

Q You doubt that anybody looked at it? 


stand it. 


I doubt many people looked at it or would under- 


I see. There isn't a hint in that proxy state- 


| 

ment anywhere, is there, that National Student Marketing 
Corporation might be having economic difficulties and is 
not able to carry on its business, is that correct? There 
isn't a hint of that. 

A We never had a hint that that was in existence. 

0 Didn't you know that $2 million of the 3.3 million 
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of unbilled accounts receivable booked through the first 
six months of '69, 2 million of them had been written off 
as no good and uncollectible? 

A The Pontiac? The Pontiac contract had nothing 
to do with this. The company put the Pontiac contract on 
in February. They came to us and we said unless you have 
proper documentation, you must remove that Pontiac contract. 
We did not say that Pontiac contract was bad. We said we 
need more documentation because it was a small contract. 

They took it back out. That is as simple as that. You 
can’t lump everything together like that. 

Q You didn't give the reader of the proxy statement: 
a hint that that had happened, did you? 

A The Pontiac contract? 

Q Yes,sir. 

A There is nothing in the whole wide world that 
says we should. 

0 All right. Is that your explanation? 

A That is my explanation, yes, sir. 

Q You see that chart. Chart No. 10 up there, also 
in evidence as Government Exhibit 17B and distributed to 
the jury. You have already told us this concerns itself 
with the footnote charged in Paragraph 3 of the indictment? 
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Yes,sir. 


You have prepared for your testimony, haven't 


you? 


A 

Q 

A 

Q 

A 

Q 


Yes,sir. 

You read the grand jury minutes? 

Yes,sir. 

Did you review papers? 

Yes, sir. 

f 

Did you go over your testimony a few times beforje 
you testified here? 

A I have read through it, yes,sir. , 

i 

Q You have read through it? 

A Yes, sir. 

Q What you were going to say here in the last 
couple of days? 

A I am sorry, I don't understand the question. | 

Q Did you go over the testimony that you were going 
to give to this jury before you came in here? 

A Did I go over the testimony? 

Q Yes. 

A I went over a lot of the — all these matters, 
yes,sir. 

MR. STILJ.MAN: I would like you to please 
instruct the jury that that is a perfectly permissible. 
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2 

indeed, a thing — 


3 

THE COURT: There is no debate about that. 


4 

MR. STILLMAN: Why the questions, your Honor? 


5 

THE COURT: Defense counsel asked similar questio 

IS 

6 

| 

MR. STILLMAN: I didn't ask that question of 


k 7 

any witness. 


8 

THE COURT: I didn't say that you did. I say 


9 

generally in these cases defense counsel frequently ask themi 

1 

• 

10 

There is no reason why Government counsel should not. You 


11 

may be right. Maybe it isn't important. There is no 


12 

reason it can't be asked. 


13 

Q On your direct examination, Mr.Scansaroli, 


14 

you were asked twice, not once, but twice if you could 


15 

recall discussing the changes in that very footnote 


16 

with Mr. Natelli and you told this jury on your direct 


17 

examination that you could recall no such conversation. 


18 

A I believe later on I said that there was nothing 


19 

unusual for us to get together and discuss this type of 


20 

situation. 


21 

Q After lunch, Mr.Scansaroli, you came back and 


22 

told us something a little bit different. 


23 

My question to you,sir,is: You looked at 


24 

your grand jury minutes over the lunch hour, is that right? 


25 

A Let me think a second. 
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Q Did somebody tell you what was in them? 

A I am not sure. 

Q Mr.Stillman showed it to you right here on the 
stand right after lunch, isn't that right? 

A We looked at something in the grand jury minutes 
I am not sure if it was that. 

Q Did you forget what you had told the grand jury 
with respect to that footnote? 

A I may have, yes,sir. 

Q You have told us you don't recall any conversa¬ 
tions about EasternAirlines or Pontiac at Pandick Press. 

Do you want to change that testimony? 

A No, sir. 

Q You don’t want to change that testimony. 

Do you deny that there were such conversations? 

A I can't recall any such conversations. Therefojre 
I must deny them until I can see something that says it 
^ff® ren tly. I can't recall any conversation at the printer' 
office about those two contracts. 

Q Do you deny your participation in such converse 

tions? 

A At the printer’s office? 

Q Yes, sir. 

A I c-an’t recall any. 
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Q You heard Mr. Buck describe the circumstances 
of that evening. 

Did he have it right? 

A As far as I can recall, yes, sir. 

Q You heard Mr. Kurek describe the circumstances 

and what happened that evening. 

Did he have it right? 

A As far as I can recall, yes,sir. 

0 In fact, Mr.Scansaroli, you thought that the 

fact that the Eastern Airlines contract had not been previousl 
brought up was strange, didn't you? 

A At that time, no, sir. 

Q I am reading from your grand jury minutes of 

October 31, 1973, Page 77. 

Question by Mr. McGuire: 

"Q So it was determined by somebody that Eastern 
Airlines commitment was good, is that it? 

"A Yes. 

"Q What was the amount of that commitment? 

"A According to that letter, $820,000. 

"Q Did it occur to you that it was strange that 
a figure of that magnitude hadn't appeared on any of the 
reports that had been furnished to your accounting firm 
by the client until the eleventh hour? 
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Yes. 


"Q Did you express that concern to anybody? 

"A We did." 

Did you forget that grand jury testimony? 

A That doesn't say anything about the printer's 
office. Was that at the printer's office? 

0 I asked you if you thought it was strange, sir, 
that the Eastern Airlines commitment wasn't mentioned? 

A Yes, sir. If you asked me did we think it was 

stranger later on that this was not on the books as of 
May 31, yes, that is the problem we had. That is why we 
talked to somebody else in another office, as far as I can 
recall, because we thought it was strange. 

Q You did think it was strange? 

A Yes, sir. The letter was dated in May, but yet 
it was not on any schedules or on the books. 

0 Let me just see if I understand you. 

You thought it was strange later or at the time? 

A We thought it was strange whenever it was brought 
to our attention brought to my attention. I don't 
believe it was at the printer's office. 

Q You don’t believe it was at the printer's officq. 

This is what you told to theSEC. I think 
you will find it is similar in spirit. 
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MR. STILLMAN: I am sorry, your Honor. 

MR. VELIE: It is not offered as an 

statement. 

MR. STILLMAN: Similar in spirit testimony, it 
is a new one on me. I never heard that one before. 

Q "Q Where were you when this decision was 
made to write it" — meaning Pontiac — "off? Were you 

in New York? 

< 

"A I don’t think so. I don't know why I would 
be in New York if I was. 

"0 Well, had the figures for this proxy statement 
been already assembled and is this in fact, this Pontiac 
commitment, written off in fact after the figures had been 
all gathered, do you know? 

"A I don't know. A lot of times when you put the 
figures together they are preliminary and then you go back and 
change them. 

"Q I notice there is another commitment, another 
fairly large one,Eastern Airlines. What were the circum¬ 
stances with regard to that, putting that in the books? 

"A I don't know." 

You told us yesterday that those circumstances 
included a conversation of yours with Mr. Natelli and with 
Mr. Otkiss, is that correct? 
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2 

A 

I recall a telephone conversationbetween Mr. 

3 

Natelli and 

Mr. Otkiss. 

4 

Q 

Chart 65-15. Can you read it from where you 

5 

are? 


6 

! A 

Yes, sir. 

7 

Q 

1 

Every single contract in'this left-hand margin 

8 

up to 10, a 

sub-total of $320,000, was still on the books, 

9 

was it not. 

and includable as a portion of the earnings 

10 

for the May 

period 1969, is that correct? 

11 

A 

| 

I don't think I understand you. They were 

12 

no ^ ^ depends on whenever they were recorded. They 

13 

were recorded some time after August ’68. They would be part 

14 

of the earnings of 1969. 

15 

0 

They were still on the books, in any event, is 

i 

16 

that correct? 

1 

17 

A 

The receivable as far as I know, yes, sir. 

18 

Q 

The company had as it wrote off contracts been 

1 

19 

deducting them from the current year sales, is that correct? 

20 

A 

Yes, sir. 

21 

Q 

All right. These were still on the books, is 

22 

that correct? 

23 

A 

As far as I know, yes, sir. 

24 

0 

In fact, were they not all acceptable for Tanya 

25 

1968 contracts? With I think three exceptions, these 
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were mostly contracts that were on your list when yoi^ first 
audited these contracts back there in October of 1968, is 
that correct? 

A I will accept that,yes, sir. 

Q Would you like to check it? 

A No, sir. 

Q Every last one of them had been brought to your 
attention either by yourself in your May SEC review or again 
by Mr. Oberlander or for the first time by Mr. Oberlander 
prior to the finalizing of that proxy, is that correct? 

J 

A We had comments I would say, yes, sir, on those j 

{ 

contracts. 

0 And the comments were by and large as reproduced! 
here, these unfavorable comments, is that correct? 

A I would say that is probably correct. 

Q In addition, the Eastern Airlines contract, whi 
I believe you told us was strange, it would come in at the 
eleventh hour, $519,000 was a component of the May 1969 
portion of the proxy statement, is that correct? 

A It was strange from the standpoint that it 
was not already on the books at that point because it was 
dated in May. Normally if a contract is dated as of 
May, it would be recorded as of the end of May. 
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2 

| 

_Q It wasn't so unusual for National Student Marked 

3 

ing, was it? 

I 

4 

' 

A It was unusual in this sense, yes. j 

5 

Q The Pontiac commitment was recorded as of 

6 

February, after the period in April, isn't that correct? 

7 

A Yes, sir, but that was an internal situation. 

8 

Q All the 1968 contracts came up in October and 

9 

the ones that were dated were dated in October and you 

10 

included those in the period that had been in August, is 

11 

that correct? 

12 

A Yes,sir. They were commitments as of August. | 

13 

Q in any event, a total of such contracts on the 

14 

1 1 

books of over $830,000, almost $840,000 of these contracts 

1 

15 

is that correct? 

16 

A That is a selected list from all the contracts 

17 

as of that date. 

18 

Q We have selected he ones which are, (A), 

19 

still on the books, (B), brought to your attention either 

II 

20 

personally or by Mr. Oberlander and, (C), have comments 

21 

of this kind on them? 

22 

A Yes, I agree with that. 

End 7AN& 


24 


25 
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Q A total of $840,000 of such contracts, is that 
oorrect? 

A That list, yes, sir. 

0 Did it occur to you in August of 1969 as you 
did your SEC review that after all you learned about unbillec 
accounts receivable accounting at National Student Marketing 
that it might be just a little bit chancey to allow this 
much to stay on the books without some warning to people 
who were going to read that public document? 

A No,sir. You got to understand that, first 
of all, the first review I made was in May. When the 
company decided not to prepare the proxy statement as of thajt 
date we bound those papers up and as far as I know we 
never went back to look at them. So our main concern as 
of the end of May, for the May figures, Mr. Oberlander made 
his review in August, was to ascertain whether the receiv¬ 
ables on the books were correct as of that date. 

Mr. Oberlander made his review and prepared his 
work paper and that is what we were mainly concerned 
with. We did not have charts like this to look at everything 
in order. 

Not only that, there weren't that many things 
like you were talking about. You talk about the Pontiac 


SOUTHERN OIS7KCT COURT RCRORTERS, U.S. COURTHOUSE 
FOLEY SCUARC, NEW YORK. N.V. CO 7-4SS0 







jhb-2 


Scansaroli-cross 


1715 


contract, which we had nothing to do with, and the Ron 

Michaels contracts was an unusual situation because of the 

employee. Those are two major items you are talking about 

and they are just unusual items that would not lead you to 

the conclusion that you are saying that we should arrive 
at. 

Q Mr .Scansaroli, Government Exhibit 25 is the 
final proxy. There is in here a description of the company. 
National Student Marketing, Pages 15 and 16. It reflects 
that sales of services in 1968 — 

I 

MR. MARTIN: Can we have the page? 

MR. VELIE: Page 16. 

MR. MARTIN: 16? 

MR. VELIE: Yes. 

MR. MARTIN: Just one minute, please. 

Q It indicates, doesn't it, to anybody who read thE 
description of the business of this company, that the most 
profitable item of its sales of services are fixed fee 
contracts? Isn’t that what it says? 

A Their percentage of total produce revenues was 

30 per cent, 25 per cent and 45 per cent, respectively. 

Sales of services in 1968, listed by category and in 
order of profitability, were as follows: Fix fee contracts,! 


southern oistr.ct court reporters, u.s. courthouse 

POLEY SQUARE. NEW YORK, N.Y. CO 7-4SS0 






1 


jhb-3 


Scansaroli-cross 


1716 


2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


foreign study programs and prepared sales programs." 

0 It is fair to say that in order of profitabiltiy 
fixed fee contracts come first according to the proxy 
statement, is that right? 

A Per that proxy statement, yes, sir, but we had 
nothing to do with those statements. It depends on how 
you look, at it. 

Q That wasn't true, was it? 

A I don't know if itis t; or not. 

Q But you do know — 

A No, I don't. 

I 

Q — those fixed fee contracts were written off? 

A But the thing is you are talking about profit¬ 
ability, which is more profitable. You have three 

I 

different types of work that these people do and you have a 
lot of other expenses. If you take into consideration 
all the other expenses which is more profitable? I don't 
know. Those comments were not written by the auditors. 

They were written by company personnel. 

Q A reader who had the true economic facts would 

% 

be able to see through that nonsense, wouldn't he? 

MR. STILLMAN: I object to that. 

A I don't understand the question, sir. 

Q Mr.Scansaroli, you were aware, weren't you. 
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that National Discount Marketing through its officers 

periodically would issue predictions of what it would earn 
during the year? 

I became aware of that some tine I believe in 
the summer of '69, maybe early 1970. 

Q The figures frequently used were figures calcu¬ 

lated as earnings per share, is that correct? 

A Yes,sir. 

Q That means simply you take the total number of 
the shares, the total amount of the earnings, you do 
an arithmetic computation and come up with the amount of | 
earnings that there is per each share, is that correct? 

A Yes,sir. 

0 The company had predicted that it wanted to 
meet certain earnings per share goals during the year, is 
that the idea? 

«■*> 

A I believe — you know, Mr. Randall would usually 
make these comments to meetings that he used to attend. 

I had nothing to do with that. 

I 

Q Look at this page on Exhibit 53 for identifica¬ 
tion and tell me if that is your handwriting. 

A Yes,sir. 

y Mr.Scansaroli, was it any secret to you that 

in addition to writing on these sales and then replacing 
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2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


them with new sales what the company was doing was writing 
on the sale3 or writing them off and adding the new companies, 
adding together their pooled earnings? You knew that they 
were doing that,didn't you? 

A I am not so sure I can answer that type of ques- 
tion. You are saying they are adding them on, pulling 
them off. I don't understand the question. 

Q As the company wrote off these uncollectible 
sales it was also at the same time acquiring new businesses, 
wasn't it? 

I 

j 

A Yes, sir. 

0 It was acquiring them under an accounting method) 

4 

which permitted them to pool or add in the earnings of 
those companies as if they had always been earned, is 
that right? 

A Some companies, yes,sir. Some companies were 

purchased. 

Q The effect of this was if earnings of National 
Student Marketing were written off and a new company was 
pooled in,that new company could'in a sense replace the 
earnings which were being written off, is that correct? 

A I wouldn't say that, no. 

Q You wouldn't say that. Did you prepare various 

schedules showing the acquisitions needed to be made in orddr 


I 
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that the earnings projections would come out all right? 

A At what point in time? 

Q After you went to work for National Student 
Marketing, sir. 

A Yes,sir, I think I did. 

Q In fact, you jumped right into the spirt of 
things, didn't you? 

MR. STILLMAN: I object to that, your Honor. 

THE COURT: Sustained as to form. 

Q Mr.Scansaroli, let’s just look at this together , 
for a minute,Exhibit 53. The first page on here is an audijt 
status sheet as of October 10, 1969. It shows, does it 
not, the components of the consolidated company as of that 
date, is that correct? j 

A Yes, sir. 

! 

Q National Student Marketing's contribution to the 

family of companies was a $1.5 million loss? Is that 
correct? 

A Yes, sir. 

0 There is a whole long list of subsidiaries here 

which were later acquired and changed that loss into a gain 
of about $2 million, is that right? 

Do I have that right? Is that $2.7 million? 

I will take your word for it. 
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•\ 


2 

A 

I believe — it doesn't say so, but I believe 



3 

they round it off or the series are left off. So that 



4 

could be 

2.7 million. 



5 

Q 

Further in the schedule, at a little later time 



6 

— this 

is November 20 — National Student Marketing's 


» 

7 

loss is 

larger, isn't it, $1.7 million, is that correct? 



8 

A 

| 

Yes, but I don't know at what point this was. 



9 

j 

It bears the date of October 10. 



10 

A 

But they don't close their books at October 10. 



11 

This was 

1 

prepared, I believe, around that point in time, 



12 

but this 

doesn't say for what period. 



13 

Q 

1 

There is no point in arguing about it. This 

1 


14 

appears 

to be a later paper, doesn't it, the second one? 



15 

A 

I don't know if it is a later paper. I can't 



16 

tell. 



» 

17 

Q 

It is dated November 20, isn't it? 



18 

A 

Yes,sir. 



19 

Q 

It is in your handwriting? 



20 

A 

Yes, sir. 



21 

Q 

It has got a loss for National Student Marketing 



22 

of $1.7 

million? 



23 

A 

Yes, sir. 



24 

0 

And it has a few more acquisitionees or new 

I 



25 

companies added at the bottom, doesn't it? For instance. 
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Scansaroli-cross 
it adds Interstate, is that correct? 

A Interstate — 

Q I am sorry. Interstate is on here. 

A I think it is the same companies. 

Q Okay. A larger loss, an additional schedule 

with a similar loss for National Student Marketing. 

Here is one which apparently does not bear a 
date, again, in your handwriting, is that correct? 

A Yes, sir. 


I 

I 


Q Here NationalStudent Marketing's loss is over 
$2 million, is that right? 

A Yes, sir. 

Q Ibis time there are new subsidiaries being 

accounted for on this sheet, isn't that right? 

MR. STILLMAN: What is the period of time we 

I 

are now talking about? 

Q Can you tell us? 

A The paper is dated for the period ending 8/31/69. 

MR. STILLMAN; Is this a document prepared 
Mr. Scansaroli goes to work for the ocmpany? 

MR. VELIE: Yes. 

MR. STILLMAN: I will object to the relevance 
of this, your Honor. 

MR. MARTIN: I move to strike it, jour Honor. 
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THE COURT: Overruled. 

Q Adds some new subsidiaries, Simmons, Varsity 
House, Stuckey & Speer. You know what that is? That 
must be Elucational Services. 

A Yes. I don't know if they - acquired these com¬ 
panies at this point though. 

0 That is correct. Some of these have not been 
acquired yet, is that correct? 

A I don't know. 

0 But the calculation you are making on this 
page is what their contributions would be to earnings per 
share, is that correct? 

A Yes,sir. 

Q In fact, this little group of Simmons, Varsity 

House,Educational Services and S & S change 53 cents per 
share to a larger figure of 72 cents per share. Do I have 
that right? 

A As of that date, yes, sir. 

Q You call these pro forma adjustments or some 
of these other things are pro forma adjustments, is that 
right? 

A We were trying to come up with an estimated 
figure at some point in time. 
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were is another calculation in which you are 
working on earnings per share. You indicate that if you 
two losing subsidiaries. Cal and Compujob, that 

is an improvement in your earnings per share by 8 cents, is 
that correct? 


A Yes, sir. 

0 So by this page you could get your earnings 

per share by that process up to 74 cents oer share, is I 

i 

that right? 

A Well, making all these adjustments, selling thess 

two companies and acquiring these companies, it would end ! 
up with 74 cents a share. 

Q You wrote this note, didn't you? 

I 

A Yes, sir. * j 

i 

0 The note says "Bernie, suggest you buy that shirjt 
company as soon as possible”? 

A Yes, sir. That was part of my job. My job 
was preparing financial statements for the company, prepari 
earnings per share, and so forth. 

That is why they hired me. I put the figure 
together for them. 

MR. STILLMAN: Finished, Mr. Velie? 

MR. VELIE: Yes. 

SOUTHERN DISTRICT court reporters. U S. courthouse 
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2 

REDIRECT 

EXAMINATION 



3 

BY MR. STILLMAN: 

' 



4 

0 

Who asked you to prepare those schedules? 



5 

A 

Mr. Kurek. 



6 

Q 

^Was he the man that you worked for in National 


» 

7 

Student Marketing Corporation? 


♦ 

8 

A 

I 

Yes, sir. 



9 

Q 

Mr.Kurek with the $500,000 worth of options, 



10 

right? 




11 

A 

Yes,sir. 



12 


MR. VELIE: Your Honor, I object to that. 


13 


THE COURT: Yes. I don't think that has 


14 

anything 

to do with redirect at all. 

i 


15 

i 

I show you this memorandum. Will you tell me 



16 

whether or not it is prepared by you at or about the date 

• 



17 

it bears. 




18 

A 

Yes,sir. 

' 



19 


MR. STILLMAN: Can we mark this as the next 

• 


20 

Scansaroli exhibit. 


XX 

21 


(Defendant SCansaroli Exhibit P was marked 



22 

for 

identification.) 



23 


MR. STILLMAN: I offer it, your Honor. 



24 


MR. VELIE: No objection. 


XXX 

25 


(DefendantScansaroli Exhibit P. w \s 
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received in evidence.) 

MR. STILLMAN: May I read it to the jury, 

your Honor? 

THE COURT: Surely. 

MR. STILLMAN: This is a memorandum, ladies and 
gentlemen, dated January 12, 1970, from Joseph Scansaroli 
to Bemie Kurek, and John Stalick. 

(Mr. Stillman read from Defendant Scansaroli 
Exhibit P in evidence to the jury.) 

THE COURT: We will break now for lunch, ladierr 
and gentlemen, and resume at 2:15. 

(Luncheon recess.) 
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AFTERNOON SESSION 

2:15 p.m. 

J0SEPH SCANSAROLI, resumed. 

(In open court, jury present.) 

THE COURT: Yes, sir. 

CONTINUED REDIRECT EXAMINATION 
BY MR. STILLMAN: 

Q Mr. Scansaroli, Exhibit P which we read to the 
jury this morning is a memorandum which you sent to Mr. 

Kurek and Mr. John Stalick, is that right? 

A Yes, sir. 

Q And Mr. Kurek was the chief financial officer of 
the company, is that right? 

A Yes, sir. 

Q Who was John Stalick? 

A He was the controller. 

Q In the scheme of things, is the chief financial 

officer and tier. John Stalick, the controller, was he the 

- I 

second in command in the Financial Department of that 
company? 

A Yes, sir. 

Q What was your job title? 

A I was assistant controller. 

Q In other words, you answered to Stalick and you 


JOUTNtNN OUT* CT COURT RtPORTtRI, U.I. COJNTHOUIC 
ROLtr 10JAAI, New VONK. N V. CO 






f 

1 

/ 

\\ 

\ 

1 

gawe Scansaroli - redirect 1727 

i 

1 

2 

also answered to Kurek, is that correct? 


3 

A Yes, sir. 


4 

Q Mr. Velie asked you about some events at the 

j 

5 

printer on August the 14th and he referred you to some testi 

♦ 

6 

| mony of Mr.Buck and Mr. Kurek with respect to conversations 


7 

about Eastern and/or Pontiac. 


8 

Do you recall whether or not either of those men 


9 

testified that you said anything about those subjects during 


10 

the course of that evening at the printer? 

1 

11 

| MR. VELIE: Objection to what he recalls other 


12 

people testifying. 

1 

13 

• 

THE COURT: The jury performs that function, not 

1 

14 

i 

Mr. Scansaroli. 

15 

MR. STILLMAN: Yes, sir. 

l 

16 

Q Mr. Velie showed you this chart, 65-15. 


17 

A Yes, sir. 

1 


18 

Q Was one of the items on the schedule which Mr. 

19 

Oberlander gave to you Syntex? 

20 

A Yes, sir. 1 

1 

21 

Q And that was a commitment of over $120,000 which 


22 

you insisted be written off, isn't that right? 


23 

A Yes, sir. 


24 

| 

Q a hat was the largest single commitment among any 


25 

of these discussed on those charts, isn't that correct? 
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2 

A Yes. 


3 

MR. VELIE: Excuse me, ycur Honor, this is 


4 

redirect, but he's putting words in the witness' mouth. I- 


5 

don't think that's necessary. 


6 

Objection to leading. 


7 

THE COURT: We will let it stand. I will ask 


8 

Mr. Stillman not to lead. 

M 


9 

If memory serves me, there's another problem here 


10 

though. We covered this on direct. I don't know why we hav< 

1 

11 

to repeat it. 

1 

12 

MR. STILLMAN: There was just that question, your 


13 

Honor, and I'm moving on to something else. 


14 1 

Q Mr. Velie asked you about whether or not you pre¬ 

i 

15 

pared for your testimony in this trial. 


16 

do you recall that? 


17 

A Yes, sir. 

■ 

18 

Q He asked you whether you reviewed documents. 


19 

Do you recall that? 


20 

A Yes, sir. 


21 

Q In the course of your preparation for testifying 


22 

here, did you have any conversation with me with respect 


23 

to whether or not you had to testify? 


24 

A Yes, sir. 


25 

Q What did I tell you on that subject? 


| 
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1 

2 

MR. VELIE: I object to what Mr. Stillman told 


3 

him, your Honor. 


4 

1 MR. STILLMAN: It is his statement of mind, your 


5 

Honor. 

| 

6 

THE COURT: I'm sorry. I don't accept that. To 


7 

make absolutely sure. I'll get it read back. I don't accept 

• 

8 

that. 

| 

I 

9 

Could we have it read back. 

1 

j 

10 

(Question read.) 


11 

THE COURT: I must say I don't really understand 


12 

j *** qUeStion * I certainly think generally speaking the 

| 

13 ! 

objection is well founded. I don't think it is proper to 

| 


14 

go into your internal conversations preparing for trial. 


15 

i Q Did you have any understanding, sir, with respect 

i 

| ' 

16 

to whether or not you could or could not testify at this 


17 

trial? 


18 

A Yes, sir. 


19 | 

Q What was your understanding, sir? 


20 

A My understanding, I did not have to testify. 


21 j 

Q Mr. Velie asked you about a matter, some matters 


22 j 

in the grand jury, some matters before the Securities and 


23 

Exchange Commission. 


24 

Do you recall that? 


25 1 

1 

A Yes, sir. 
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2 

Q As to a particular piece of testimony, he asked 



3 

you whether you forgot something you had said on one of 



4 

those two bodies. 



5 

Do you recall that? 

j 


6 

A Yes, sir. 

j 

- 

7 

Q How many times did you testify before the 



8 

SEC? 



9 

A I believe it was three times. 



10 

Q How many times before the grand jury? 



11 

A One time. 



12 

Q Looking at this looseleaf, is that your testimony 



13 

before those two bodies? 



14 

A Yes, sir. 



15 

Q Was there any lawyer sitting alongside of you who 



16 

could make objections to any of the questions that were put? 



17 

MR. VELIE: Objection. This has not only been 



18 

proved before — 


1 

19 

THE COURT: We have gone into that. It is estab- 



20 

lished that he went without a lawyer. We don't have to 



21 

repeat that. 



22 

Q Mr. Velie asked you some questions with respect 



23 

to the commitments and the work that you did in connection 



24 

with the August 31, 1968 audit. 



25 

In the course of your work on that audit, 6.d you 

1 




1 
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I 

2 

speak to 

Bernard Kurek? 


3 

A 

Yes, sir. 


4 

Q 

About the commitments? 

! 

1 

» 

5 

A 

Yes, sir. 

» 

6 

Q 

1 

Did you speak to Cortes W. Randall about the 

• 

I 

7 

commitments? 

1 

8 

A 

| 

Yes, sir. 


9 

Q 

Did you speak to Ron Michaels about the commit- 


10 

ments? 



11 

A 

Yes, sir. 


12 

Q 

Did you speak to other account executives about 


13 

the commitments? 1 

14 

1 

A 

Yes, sir. 


15 

Q 

Did you believe that any of those men were lying 


16 

to you? 



17 

A 

No, sir. 


18 

Q 

Did there come a time, Mr. Scansaroli, with respei 

t 

19 

to the May 

31, 1969 statements that a representation letter 1 

~ 1 


20 

was prepared by Mr. Kurek or signed by Mr. Kurek with respec: 


21 

to the state of affairs on the May 31, 1969 financial state-i 


22 

ments? 



23 

A 

Yes, sir. 


24 

1 

Q 

I show you Government's Exhibit 24, page 2154, and 


^ 1 

ask you if 

that's the letter? (Handing). 
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A Yes, sir. 

Q At the time that that letter was signed, was 
John Stalick the controller of National Student Marketing 
Corporation? 

A Yes, sir. 

Q Did you have any reason to believe that John 

Stalick would lie to you about anything? 

A No, sir. 

MR. VELIE: Excuse me. I object to the form of 
that question, your Honor, as it tends to suggest: somebody 
is lying. 

THE COURT: Sustained. 

MR.STILLMAN: May I read Government's Exhibit 24, 

page 2154, to the jury, your Honor? 

THE COURT: Yes. 

MR. STILLMAN: Thank you. 

(Mr. Stillman read from Government's Exhibit 24 
in evidence to the jury.) 
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Q Finally, Mr. Scansaroli, with respect to the job 
offer, what is your best recollection, sir, of when for the 
first time you had any conversation with anyone at National 
Student Marketing Corporation concerning the possibility of 
your coming to work for that company? 

A Either late spring or sometime during the summer 


of 1969. 


Do you recall who it was who approached you on 


that subject? 


I was approached on several occasions by both 


John Stalick and Bernie Kurek. 


Q What did you say to them at that time? 

A I indicated I wasn't interested. 

Q Did you have a responsible position at Peat, 
Marwick, Mitchell at that time? 

A Yes, sir. 

Q As of that point in time what did you see as your 
future at Peat, Marwick, Mitchell? 

A I thought I had a good future. 

Q What was the next step up the line for you at 

Peat, Marwick, Mitchell? 

A Manager. 

Q After manager? 

A Partner. 
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2 

Q Did you believe at that tine that you had the 

i 



3 

opportunity to achieve that kind of success? 



4 

A Yes, sir. 



5 

Q In any of thevork that you did after the tine 



6 

that you had these conversations and, of course, indeed. 


• 

7 

before, but I am talking about this job offer, did that 



8 

fact play any part at all in the work that you did for 



9 

this company? 



10 

A No, sir. 



11 

Q Did you do anything, did you make any decision or 



12 

do anything as a result of that offer which did not repre- 



13 

1 

sent anything but the best efforts you could to do a job for 


14 

this company? 


15 

A No, sir. 



16 

MR. STILLMAN: I have nothing further, your 


. 

17 

Honor. Thank you. 



18 

THE COURT: All right, Mr. Scansaroli, you may 



19 

step down. 



20 

MR. VELIE: Your Honor, I just have one very 



21 

brief question. 


XX 

22 

RECROSS EXAMINATION 



23 

DY MR. VELIE: 



24 

Q The memorandum Mr. Stillman read to you, Mr. 



25 

1 

Scansaroli, Exhibit P, you wrote that on January 12, 1970, 
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xx 


i; 


2 

is that 

1 

correct? 

3 

A 

1 

Yes, sir. 

4 

! Q 

1 

1 

That was shortly after the SEC began its inves- 

5 

tigation, wasn't it? j 

1 

6 

A 

1 

I am not sure. ; 

7 

Q 

| 

Why don't you just take a look at this and see 

8 

if that 

refreshes your recollection. Does that help you 

9 

fix the 

1 

date? 

10 

A 

This is a letter sent to — 

11 

I 

Q 

Sent to the SEC, isn't it? 

12 

A 

1 

Well, it is addressed to White and Case. 

13 


MR. VELIE: Perhaps we should have this marked 

14 

just so 

the record reflects what we are talking about. 

15 

Government's Exhibit 66 for identification, please. 

16 


(Government's Exhibit 66 marked for identifies- 

17 

tion.) 

i 

1 

i 

18 

Q 

i 

Mr. Scansaroli, I am just going to ask you to real 

19 

it to yourself for now and see if the material in here indi- 

20 

cates to 

you the date at which the company started respond- 

21 

ing to SEC inquiries? 

22 

| 

A 

On January 5, 1970. 

23 

Q 

January 5? 

* 

A 

Yes. ! 

25 

1 

! 

Q 

That is seven days prior to Exhibit P, the memo yiu 
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2 

H 

wrote? 

3 

A Yes, sir. 

4 

MR. VELIE: I have nothing further. 

5 

MR. STILLMAN: Can I see that? 

6 

MR. VELIE: Sure. 

7 

MR. STILLMAN: Can we identify this for the record 

8 

at least, as to what the document is? 

9 

MR. VELIE: If the witness knows it. 

10 

MR. STILLMAN: Let's you and I do that. 

11 

I would just like the record to indicate what the 

12 

witness was shown, your Honor. » 

13 i 

THE COURT: It can or cannot be. I don't know 

14 

what the point of this is. Just because a document is marke< : 

15 

| 

doesn't mean it has to be delineated on the record as such. 

16 

MR. VELIE: I have no objection, your Honor. 

17 

THE COURT: If you have no objection, fine. 

18 

Q Have you seen this before? 

19 

A I am not sure. 

20 

MR. VELIE: In any event, there is no dispute, I 

21 

think, that it is a National Student Marketing letter to its 

22 

lawyers regarding a request made by the SEC for information. 

23 

MR. STILLMAN: Signed by whom? 

24 

MR. VELIE: THis particular letter is signed by 

25 

I 

Mr. Kurek. 
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2 

MR. STILLMAN: Thank you, sir. 


3 

MR. VELIE: Surely. 


4 

MR. STILLMAN: Mr. Scansaroli. 


5 

| I 

(Witness excused.) 

6 

MR. MARTIN: Call Leon Otkiss. 

1 

1 

xx 7 

LEON p. OTKISS, called as a witness by 


8 

the defendant Natelli, having been first duly sworn 

| 

9 

by the Clerk of the Court, testified as follows: 

1 

0 

V 

MR. MARTIN: Your Honor, I believe this brings usj 

11 

to a matter which your Honor said you would take up outside 


12 

the presence of the jury before we proceed. 


13 

1 THE C0URT: 1 have no doubt you are correct, but 


14 

I am frank to say I don't know what you are talking about, j 

| 


15 

MR. MARTIN: This has to do with a pretrial motio 

ri 

16 

that we made that you said was without prejudice to our 


17 j| 

1] 

right to renew. We brought it up at the trial. 


18 

THE COURT: I am sure you did, but there have bee- 


19 ; 

so many motions I don't know which you are talking about. 


20 

don u mean to be critical. I am just observing that I 


21 ! 

i 

honestly don't know what you are talking about. 


22 

MR. MARTIN: Can we come up to the side bar? 


23 

the COURT: Surely. 


24 

. (At the side bar.) 


25 

MR. MARTIN: Your Honor, Mr. Otkiss is one of the 
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2 

people who filed affidavits in support of the motion to oet 


3 

discovery of his grand jury testimony prior to the time he 


4 

testified to allow him to refresh his recollection as to the 


5 

events at issue as the Government refreshes his recollection 


6 

of its witnesses before they testify. That was the motion 


7 

we made prior to trial. 


8 

THE COURT: I am sure you did. I have heard of 


9 

Otkiss in other contexts during the trial. I apologize, but 


1° 

I don't recall all the many motions that were made in this 


11 

case and this application at the moment. I suDoose I 

1 

12 j 

should have total recall, but I don't. Now that you refresh 


13 

me I understand. 


14 

Did you hear that, Mr. Velie? 

t 

i 

15 

MR. VELIE: Yes, your Honor, and I heartily object 

• 

16 

This witness is a partner in the firm of Peat, Marwick and 


17 1 

Mitchell. He is very much interested in the outcome. His 


18 

testimony before the grand jury may limit what he will be 


19 

able tnowto volunteer to help his good friend Tony Natelli 


20 

and I believe we should be permitted to cross examine him 


21 

the way we would cross examine any other witness who appeared 


22 

before the grand jury. 


23 

THE COURT: I am inclined to agree that you are 


24 

right, even assuming he is not with Pe*t, Marwick, Mitchell. 


25 i 

I 

1 

I don't see any reason to turn over the records to him or to ' 
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allow him the comfort of that at all. But I will reserve 
final decision until I hear what it is all about. 

I assume the only relevant evidence he can give 
would be a very narrow compass, namely, his conversations 
and actions with respect of the comfort letter. 

MR. MARTIN: Yes, your Honor, and his work on 
the proxy. The only thrust of our motion is that it is 
unfair to allow the Government to have a grand jury proceed¬ 
ing and then use the transcripts of tha+- proceeding to refresh 
the recollection of its witnesses before they testify and 
are cross examined and at the same time to deny to the defend¬ 
ant the right to use the same type of evidence to refresh the 
recollection of its witnesses before they testify. 

THE COURT: You may say that is unfair, but it 
has been done for him, many years. I don't quite get as 
excited about it as you seem to. I am sorry. 

J 

MR. MARTIN: I would hope we could move the law | 
forward. j 

I 

1HE COURT: Perhaps. As I see, I am going to lisjie: 
to what this is all about before I get interested in ruling j 
finally because I don't even have the slightest no!ion that j 
he even testified on these subjects before the gram 1 , jury. 

I wouldn't know. I would be the last to know. Nobody has 

I 

ever shown me his minutes. 
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MR. MARTIN: He has filed an affidavit to that 


effect with the Court, your Honor. 

THE COURT: His affidavit, whatever it said, didn 
get down to the particulars of what I now know much better 
than he knows as to what has happened at this trial. This i£ 
a futile discussion. 

Please. You know whaL I am trying to say. I hav^ 
no idea what you are going to ask him and I am not about 
to embarrass you by asking. Do the same for me. Let's 
go forward. 

(In open court.) 

DIRECT EXAMINATION 
BY MR. MARTIN: 

Q Mr.Otkiss, what is your present occupation, sir? 

A I am a partner in the firm of Peat, Marwick, 
Mitchell and Company. I am a certified public accountant. 


Q 

A 

Q 

A 

Q 


Are you a partner of Tony Natelli? 

Yes, I am. 

In what office do you presently serve, sir? 

In the Washington, D. C. office. 

That is the same office that Mr. Natelli presentljy 


serves in, is that correct? 
A That' correct. 

Q 


Mr.Ottkiss, directing your attention, sir, to the 
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2 

year 1969, where were you working at that time? 



3 

A I was a partner in the Philadelphia office of 



4 

the firm. 

1 : 


5 

Q Did you have any responsibilities in 1969 other 

i 


6 

than that of a regular partner in the firm of Peat, Marwick, 



7 

Mitchell in the Philadelphia office? 



8 

A I was one of our firm's SEC reviewing partners. 



9 

Q Would you tell the ladies and gentlemen of the jurv 

r 


10 

what it meant to be one of the firm’s SEC reviewing partners 

| 

f 


11 

A Well, our group of SEC reviewing partners were a ! 


12 

group of technical partners in the firm whose. resDonsibility 



13 

under our firm policy was to review all or certain types of 



14 

filings with the SEC, primarily proxy statements, registra- 



15 

tion statements. 



)6 

We also reviewed other offerings of securities. 



17 

those filings, whether they were with the SEC or other regul 

k- 


18 

tory agencies. 



19 

Q Mr. Otkiss, you have some of my problems. You 



20 

i 

speak quickly and sometimes not as loudly as you should. 



21 

Would you try and speak up, speak slowly. 



22 

You say, sir, that the SEC reviewing partners ver 

% 


23 

technical partners. What do you mean by that phrase, sir? 



24 

A Well, they were probably the most technical 



25 

P r °fi c i en t partners ir. the firm. They were the more 



! 
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experienced partners. They had a lot of experience with 
public filings, things of that nature. 

Q When you say technically proficient, do you mean 
in terms of the application of various accounting rules and 
regulations? 

A That's correct. 

Q Directing your attention specifically to August 

of 1969, did you have occasion to do any work in connection 
with a proxy that was being prepared for a merger between 
National Student Marketing Corporation and the Interstate 
Insurance Company? 

A Yes, I did. 
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Q 
A 
Q 
A 
Q 

proxy that was being prepared for National Student Marketing! 
Corporation at that time? 

A The New York office would assign his SEC 
reviewing partners to the various engagements and I was 
assigned to review the proxy statement that was tc be filed. 

MR. MARTIN: Could I have Government Exhibits 
5, 17, 17A and 25, Mr.Velie? 17 also, sir. 

(Pause.) 

I 

0 As the SEC reviewing partner assigned to work i 

! 

on this proxy,what information, sir, would be made available 
for you? 

A Well, the standard practice I would get copies 
of all proofs that were prepared in connection with the 
filing and my usual practice would bo to askfor copies of 
either annual reports or for 10K in which the firms report 
and on the financial statements. 

I would use those, readingthose when I read 
the proxy material. 

0 Iwant to put before you, sir, a draft of the 
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In August of 1969 how old were you, sir? 

About 47. 

Do you know how old Tony Natelli was at that timjs? 
Inhis early thirties, I believe. 

What was your assignment with regard to the 
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2 

proxy statement we marked in evidence as Government Exhibit 


3 

17A. Would you just look through that and tell us whether 


4 

you during that period had occasion to review such a draft? 


5 

A Yes. I don't know if it was this draft. 


6 

but I did review a draft of the proxy statement,yes. 


7 

Q I show you Government Exhibit 17 and ask you 


8 

to look through that and tell us whether you had occasion to 


9 

review a copy of that same draft? 


10 

• 

A Well, again I don't know if it was the same i 

11 

j 

draft, but a draft of this filing, yes. 

12 

j 

Q I want to put before you, Mr. Otkiss, Government 

1 

1 

13 

Exhibit 17B, which has been identified as basically a 


14 

portion of the same footnote that appeared in the draft of i 

1 

15 

1 

August 9, 1969, a proof that has been identified in the 


16 

center as having Mr. Natelli’s handwriting on it and the 


17 

final portion of the proxy as it was published and filed. 

1 

1 

18 

In your work onthe proxy did you have occasion 


19 

to have any conversation with Mr. Natelli about the method o 

€ 

Jl. 

20 

accounting that the company was using to record income on 


21 

contracts in progress? 


22 

A Yes, I did. 


23 

Q Would vou tell the ladies and gentlemen of 


24 

the jury as best you can recall — first, was that a 


25 

conversation that took place in person? 

/ 
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A No, it was by telephone. 


Who were the parties to that telephone con¬ 


versation? 


A Mr. Natelli and myself. 

Q Can you recall for us as best you can the substaic 
of that conversation, what you said to Mr. Natelli and what 
he said to you? 

MR. VELIE: Just the date, Mr. Martin. 

^ can you fix the date of this conversation? 

A It was some time in early August, but I can't 
be specific about the date. 


Now, can you tell us the substance of the 


conversation? 


A Well, if I can expand on the procedures that 
I would normally follow in reviewing the material. I 
would normally get the proofs. I would read through them, 
look to the annual reports of the lOK's to see whether they j 
were in agreement. Normally I would go through the proof 
and make a number of questions in the margin and after I 
completed — 

MR. VELIE: Excuse me, my objection is that the | 
answer is not responsive. He was asked what Mr. Natelli 
and he were talking about. 

THE COURT: I agree, Mr. Martin, unless you 
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1 

2 

want to change your question. 

3 

MR. MARTIN: I will be happy to change the 

4 

question. 

5 

Q I ask you, sir, to continue, if you would, tellincr 

6 

us what you would do when you were first getting into a 

7 

proxy situation. 

8 

THE COURT: Haven't we already had this? We 

9 

have the standard practice. Isn't that repetition? 

10 

MR. MARTIN: He was just giving the context 

11 

of this particular conversation, what he had done before 

1 

12 

that. 

13 

Let me do it another way. 

14 

Q Prior to the time that you talked to Mr. Natelli 

1 

15 

1 

about this, had you had occasion to review any material? 

16 

A Yes. 

17 

Q What was the material that you had reviewed? 

18 

A The proofs of the proxy statement and I would 

| 

19 

have read either the annual report or the Form 10K, whichever 

20 

I happened to have. 

21 

Q Do you recall, sir, whether you had any con¬ 

22 

versation with Mr. Natelli about the method of accounting 

23 

that the company. National Student Marketing, was employing 

24 

on the contracts in process? 

25 

A Yes. This was one of the questions I raised 

1 

i 

i 
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I 


upon review of the proxy material. 

Q Would you, as best you can recall, tell the 
ladies and gentlemen of the jury what that conversation was. 


what you said to Mr. Natelli and what he said to you? 

A Well, my basic recollection is when I first 
read the note with respect to the method of income recogni¬ 
tion, I had some question about it, it seemed somewhat 

I 

unusual. i spoke to Mr. Natelli about it. He gave me the 
basis for which the company was recognizing income. 

# i 

He indicated that it was an attempt to match 


effort with revenues and income and earnings, and after 
discussing it with him it seemed to be an appropriate method. 
Q Was there any question as to whether or not the 

I 

commitments that the client was using were oral cr in writ- i 

I 

ing? I 

A Mr. Natelli told me that as of August 31, 1968, 
the commitments had been oral commitments, but subsequentlv 
he was .insisting that they be in writing. So the commit- 1 

I 

ments with respect tc the period subsequent to August 31, 
1968, were to be in writing. 

j 

Q Did you say anything as to your reaction to 
the use of oral commitments and the change t*~ written 
commitments? 

A I was much happier to see the commitments being I 
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in writing, although an oral commitment of itself wouldn't 
of itself be wrong. 

I was still more satisfied to see them in 

writing. 

0 If you had disagreed, sir, with the method of 
accounting being used in the proxy statement, what would be 
the procedure for you to follow in the firm? 

^ Initially I would talk to the engagement partner, 
who in this case was Mr. Natelli, and if the disagreement 
continued I would take it to our professional practice 
department. 

Q Did you take this question to the professional 
practice department? 

A No, I did not. 

Q Directing your attention, sir, to Government 
Exhibit 17B, which is the trip ticket. So the juryc an 
follow us, a chart — 

THE COURT: Do you want to move that a little 

i 

closer? 

(Pause .) 

Q You note, sir, on that exhibit there are changes 

I 

made with regard to a footnote that appeared in the original 
draft of proxy. 

A Yes. i 

i 

I 

I 
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Q Did you have occasion to have any conversation 
with Mr. Natelli about the changes that were made in that 


footnote? 


Yes, I did 


Q Would you tell the ladies and gentlemen of the 
jury, as this a conversation that was in person or j 

face to face or was it on the telephone? 

I 

A This was a telephone conversation again. 

Q Who were the participants in that telephone I 

conversation? 

A Mr. Natelli and myself. 

Q When did this take place? 

I 

A Again, some time in early August. 

Q Now would you tell us, sir, as best you can 1 

recall the conversation, what you said to Mr. Natelli and 
what he said to you? 

A Well, 1 can't specifically recall how the questior 
was first arrived,but we discussed the need for a footnote 
and he told me that it related to the fact that there 
were a number of commitments that were found to be I guess 
fraudulent. There had been an employee working for the 
company who had booked certain commitments that didn't 
exist. 


Was there any discussion of the magnitude of thdsc 
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2 

commitments? 


3 

A Yes. They were something in the magnitude, 


4 

five,six, $700,000. 

• 

5 

Q What else was said on the subject? 


6 

A We also discussed at that time, another adjustmen 

t 

7 

that related to deferred taxes. I think possibly I 

i 


8 

may have felt that the note as originally drafted wasn't 


9 

that clear or wasn't informative, maybe didn't make sense. 


10 

I am not sure. But we discussed the substance of it. We 


11 

discussed it in the light of the fact that the financial 


12 

i 

statements had to be restructured because companies had 

13 

| l 

been pooled subsequent to August 31, 1968, additional 

14 

1 

companies had been acquired. I 

i 

15 

So that the financial statements were going to 


16 

be restated. 


17 

In going over all the factors, the magnitude 


18 

of the effect on net income, the offsetting effect of the 


19 

deferred taxes on net income, we concluded or he told me 

20 

and then I aqreed with him that it was about a twenty-odd 

21 

thousand dollar effect on net income, and we didn't consider} 

22 

that to be material. 


23 

Q Was there any discussion as to whether or not 


24 

as a result of that fact there should or should not be a 


25 

disclosure of the fact that these writeoffs had taken place? 
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We discussed this at the time, Mr. Natelli told! me 


that it was difficult, in effect, to .-rite a footnote, to 

i 

make any sense out of it because of the nature of it, the 

i 

fact that this man had fraudulently booked these contracts. 
It just didn't seem to have that much significance. 

! 

0 Was there any discussion hbout any changes of 

I 

procedure that had taken place in the intervening year? 

A Well, again we did discuss the fact that commit- 

i 

ments were to be in writing and hopefully that would 
eliminate this situation from occurring again. 

i 

0 What was the conclusion that you and Mr. 

Natelli reached with regard to the question of whether or 
not there should be disclosure of these items? 

A We concluded that it did not have to be dis¬ 
closed, again because it had no material impact on net 


earnings 


Did you, sir, as the SEC reviewing partner assigned 


by Peat, Marwick to this matter, suggest to Mr. Natelli 
, & 

at that time that APjf9 required disclosure of these types 
of adjustments? 

A I don't recall that I even focused on APV9 at 

that time. I just have no recollection of it. 
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1 

Q You will note, sir, that in the t ird part of 


3 | 

1 

this exhibit, which is the proxy as it finally appeared. 


4 

the figure for the sales originally reported did not change 


5 ! 

| 

but the figure changed as to the pooled companies reflected 


6 

i 

retroactively . 



Can you recall now, sir, whether you were aware 


8 ! 

of that fact at the time? 


9 

A I don't recollect specifically that I was aware 


10 

of it. I probably was, but I don't have a recollection of 


11 ! it. 


12 1 

I 

Q Do you recall, sir, whether or not you ever sug- 


1 

13 

gested to Mr. Natelli that it would be wrong to reflect 


14 

that an adjustment in the pooled companies line? 

1 


15 

A No, I don't recollect a conversation of that natu: 

:e 

16 

at all. 


17 

Q Let me put before you Government's Exhibit 19. 


• 

IS 


18 

Government's Exhibit -W, so the jury is familiar with what 


19 

we are talking about, is a document in evidence. It is a 


20 

letter dated August 14, 1969, signed by Thomas E. Mullen, on 


21 

the letterhead of Eastern Airlines. 


22 

Mr. Otkiss, can you tell us, do you recall whethe 

‘ 

23 

or not you had occasion in August of 1969 to discuss with 


24 

Mr. Natelli the question of booking a commitment for Eastern 


25 

Airlines? 

i 

i 
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2 

A We may have, but I have no recollection of it. 


3 

Q Looking at that letter, sir, is there anything 


4 

in that letter that would cause you to conclude that the 


5 

company could not book revenues as of May 31, 1969 on the 

j 


6 

basis of that letter? 


7 

MR. VELIE: Excuse me. I am going to object to 

i 

8 

that. He didn't apparently talk to Mr. Matelli about it. 

1 

1 

9 

^ is irrelevant what he now thinks. 


10 

THE COURT: Yes, and for another reason which I 


11 

just as soon not reveal at this moment, I think that's a 


12 

sound objection. 


13 

Q I show you Defendant Natelli Exhibit K and ask yoj 

i, 

14 

1 

sir, what is that document. Have you seen it before? 


15 

A Yes, I have seen a copy. 


16 

Q A copy of that? 


17 

A Yes. 


18 

0 Did you see a copy of that during the fall of 


19 

1969? 

l 


20 

A I would say yes, after it had been issued. I 

21 

1 

0 That document has already been identified. Willi 

22 

you tell the ladies and gentlemen of the jury what it is. 

23 

A This is a letter addressed to National Student i 

i 

24 

Marketing Corporation and Interstate National Corporation 


25 

from our f irm which was required to be written in connection 
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with the merger agreement. The merger agreement required 
the firm issue what we call a comfort letter and it was 
provided for in the terms of the agreement. 

Q Mr. Otkiss, did you have occasion to have any 
discussions with anybody concerning that comfort letter in 
October of 1969? 

A Yes, prior to its issuance. 

Q Would you tell us what your first contact with thft 

comfort letter was? 

A On the morning of October 31, I believe, I 
received a call from a Mr. William Colona, who was a manager; 
or supervisor in the Washington office at that time, telling 
me that it was the day to issue the comfort letter but that 
we would not be able to issue it in the form required by the I 
agreement because apparently during the course of work he | 
was then doing there were certain adjustments that affected | 
the May 31, 1969 unaudited financial statements. 

I told Mr. Colona at that time to speak with 
Mr. Natelli and have him call me back so that we could dis¬ 
cuss this matter. 

Q Did you subsequently speak to Mr. Natelli? 

A Yes, I spoke to Mr. — 

Q Again, before you tell us about that conversa¬ 
tion, Mr. Otkiss, if you would try to speak up and a little 


southern oisto ct court reporters, u.s. courthouse 

FOLEY S'.UARE. NEW YORK, N.Y. CO 7-4SS0 





9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


25 


I 

3 he Otkiss - direct 1755 

more slowly. 

Would you tell us what your conversation was with 
Mr. Natelli. Approximately when did it occur? 

A It occurred sometime later in the morning on 
October 31. We discussed the nature of the adjustments, 
the fact that apparently the May 31 unaudited financial 
statements showed a profit — and I am not sure that I 
recall the exact figure — something of seven or $800,000 j 
magnitude, and that as a result of these adjustments there j 
was little or no earnings during that period. 

i 

I asked him at the time or we discussed at the i 
time whether or not manaoement had been informed of what our 
concerns were. I don't recall at that time whether he had ' 
spoken to anyone in management. I also asked him to find 
out what management intended to do about it. 

We also arranged to have a call with one of our 
par .ners in New York in the Department of Professional 

I 

Practice to discuss this matter and see what had to be done. 

Q Who was the partner in New York that you were 

i 

going to set up a call with? 

A Mr. Thomas Holton. 

Q What was Mr. Holton's association with Peat, 
Marwick at the time? 

A Mr. Helton was a partner. He was in our depart- 
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2 

ment of Professional Practice. lie was what I would call 


3 

our top SEC reviewing partner. 


4 

Q 

1 

1 

Did you have such a conversation or conference 


5 

call with Mr. Holton and Mr. Natelli? 


6 

A 

We had a conference call, again, that same morn- 


7 

ing, sometime around lunch time, and basically it was for 


8 

the purpose of informing Mr. Holton of what the problems wer^ 


9 

and to 

get some direction as to what action had to be taken, 


10 

Q 

Subsequent to that call with Mr. Holton, did you 


11 

have any further contact with this comfort letter on that 


12 

day? 



13 

A 

i 

On that day, toward the end of the day, I received) 

14 

a call 

from Mr. Natelli and he told me at that time that al- 


15 

though 

the letter did notaomply with the requirement of the 


16 

merger 

agreement that apparently the merger had gone ahead. 


17 

i ° 

Was there any discussion about what Peat, Marwick 


18 

was planning to do at this point? 


19 

A 

My best recollection is that people in New York 


20 

were going to discuss this and sae what action should be 


21 j 

taken. 

I don't have any precise recollection of specifics. 


22 

Q 

Did you ultimately learn what action Peat, Marwick* 

s 

23 

people 

in New York had decided to take? 


24 

A 

Yes. On Saturday evening, at home, the following 


25 

Saturday, Mr. Holton called me to tell me that they had 


1 
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2 

! 

discussed uhis matter ir the department, apparently had dis- ! 

3 

cussed 

1 

it with our firm's legal counsel, and that as a ! 

1 

4 

result 

| 

1 

thereof they decided to send copies of the comfort 

5 

i 

letter 

1 

to all members of the board of directors of both 

1 

6 

1 • 1 

companies. 

i ! 

; 7 

Q 

Who was the firm's legal counsel to whom Mr. 

8 

Holton 

referred? 

9 

A 

Mr. Victor Earle. 


10 

! Q 

I 

Mr. Otkiss, in any of his conversations with you 


11 

on that 

! 

i 

i 

day, the conference call, at any other tine when 

1 i 

12 

this comfort letter was under consid ation, did Mr. Natelli j 

13 

ever say anything tc you or suggest to you anything that 


14 

would indicate that if this thing came to light Mr. Natelli 


15 

1 

would have some personal problems? 


16 

A 

No, he did not. 


17 


Did Mr. Natelli ever tell you that he had to cove 

: 

1 1 

18 j! up what 

went on at NSMC? 


1 

19 

A 

No, he did not. 


20 


MR. MARTIN: I have no further questions, ycur 


21 

Honor. 



22 


THE COURT: Ladies and gentlemen of the jury. 


23 

we will 

take an afternoon recess at this point. 


24 


Counsel please remain. 


25 


! 

(Jury left the courtroom.) 
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THE COURT: Mr. John Martin, I just want to 
tell you that I, as you saw, perhaps, did borrow a copy of 
the grand jury minutes of Mr. Otkiss, read then, and I have 
listened to what he said, and I see no reason to change the 
ruling. 


18 i 


I think there are rather simple but sound policy ; 

I 

reasons why it would be just as well if we left things stand 
with the traditional view, which I understand to be that 
the witness doesn't get a chance to read his grand jury 
minutes. If I had thought otherwise at this point I would 
interrupt, before Mr.Velie had his chance to cross examine, | 
and take time out to let Mr. Otkiss review his minutes, 
which are relatively brief, simple, general, and wouldn't j 
take very long. But I think Mr. Velie is right and I think,! 
frankly, the interest of truth and justice would be much 
better served if we adhere to what I understand to be the 
traditional view. 


Exception to you and your client. 

MR. MARTIN: Thank you, your Honor. 

MR. STILLMAN: Your Honor, if he chooses to cross 
examine with respect to anything in there, I assume at that 
point we would have an opportunity to review the document. 

THE COURT: At that point, in view of what I see 
in the minutes, I would think there would be no undue upset 
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2 

to the United States Government if that were permitted. 



3 

T am not sure there is any rule of law that supports that. 



4 

but I 

see no objection to it, unless Mr. Velie does. 



5 

I 

MR. VELIE: No, your Honor. 



6 


THE COURT: The minutes are, as I said, really 



7 

quite 

brief. Frankly, they don't go into even as much as 



8 

Mr. Martin's direct brief examination did. 

j 


9 


MR. MARTIN: And loud. Judge. 



10 

1 

(Recess.) 



11 


(In open court, jury present.) 





THE COURT: Mr. Stillman, do you have any ques- 



13 

1 

tions 

of Mr. Otkiss? 

1 

1 


14 ; 


MR. STILLMAN: No, sir. 

[ 


15 


MR. VELIE: May I proceed, your Honor? 



16 


THE COURT: Yes. 


XX 

17 

CROSS 

EXAMINATION 



18 

| 

BY MR. 

VELIE: 

1 



19 

Q 

Mr. Otkiss, I believe you have already told us I 



20 ! 

you are Mr. Natelli's partner, is that correct? 



21 | 

r 

That's correct. 



22 

Q 

Is it also fair to say you consider yourself his 



23 

friend? 



24 

A 

Yes. 



25 

I 

Q 

Mr. Otkiss, as an SEC review partner you were awa;r 

e. 


i 
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weren't you, of what the lawyers sometimes call the case 
of Fischer vs. Kletz? Judge Tyler decided that case, but you 
might know it as the Yale Express case. 

A Well, I have some recollection of it but I don't | 
have any detailed knowledge of it. 

Q You were aware, were you not, that in the Yale 

I 

Express case Peat, Marwick and Mitchell had to pay damages 
to various people who sued them because — 

i 

MR. STILLMAN: Your Honor, that is not the way itJ 

happened. 

THE COURT: I quite agree. 

MR. VELIE: I will restate the question. 

I 

i 

THE COURT: I will ask the jury to disregard 

I 

I 

that. I don't really see, in any event, what that case has 
to do with our case. 

Q Let me put it to you this way: 

That case had in it, didn’t it, a little lesson 
with respect to what to do if you discover that previously 
issued reports are no longer reliable? Isn't that fair to 
say? 

A I can't evenanswer that. I assume so, but I 

I 

can't answer it directly. 

Q Let's go on to things that you talked about in 

your direct examination. 
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Let me set a little background. Your firm is row 

i 

i 

a party in civil litigation surrounding the matters sur¬ 
rounding this case, isthat correct? 

A I believe so, yes. 

Q It is being sued by various peoDle, is that 

correct? 

A Just what I have heard and have been told. I 

I 

have no direct knowledge. 

i 

Q The suits, if successfuly, might mean that the 
company would have to pay out damages, is that correct? 

A I would assume so. 

Q Peat, Marwick, Mitchell and Company? 

A I would assume so. 

i 

Q It might also mean suspension by the SEC for some 
period of time? 

A Well, I would have to leave that to be answered 
by the SEC. j 

I 

Q Mr. Otkiss, you testified on your direct and you j 

i 

looked at Government's Exhibit 17 in evidence. The first 
thing you said was you weren't sure you had seen that 
particular draft, you had seen a draft. Do you recall that 
testimony? 

A Yes. 

Q That is so, isn't it? 


SOUTHERN OISTfl CT COURT REPORTERS, U.S. COURT M«, _'SE 






4 




1 

jhe 

Otkiss - cross 1762 


2 

A 

That's correct. I was referring to this specific 


3 

document. 



4 

Q 

! 

Right. 


5 


In fact, you didn't see any draft at all, did you, 


6 

when you 

I 

talked to Mr. Natelli, until after the nine-months 

1 

7 

figures were inserted in the proxy, is that correct? 


8 

A 

I don't recollect that, no. I am sorry. 


9 

Q 

Let me read to you something from your grand jury 


10 

appearance on November 14, 1973. 


11 

"Q 

Can you tell us approximately when you had these 


12 

conversations with Mr. Natelli? 


13 

"A 

i 

Again, I would guess basically, but it would have 


14 

been in mid-August or something of that nature, it would 


15 

have been 

after the nine-month figures had been included 


16 

in the proxy statement." 

1 


17 


Do you recall giving that answer to the grand 


18 ! 

jury? 

1 

I 


19 

A 

If it is there I did, but I don't recall it in th| 

it 

20 

specific. 



21 

o 

Is that the truth of the matter, that you saw it 


22 

after the 

nine-month figures went in? 


23 

A 

No, I cannot say that, I cannot make that state- 


24 

ment. 



25 

Q 

Mr. Martin showed you Government's Exhibit 17B. 
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So that the jury knows what it is we are 
doing, it is again Chart No. 10. 

Mr. Otkiss — 

MR. MARTIN: Your Honor, sorry to interrupt, 
but at this point, given the fact that Mr. Otkiss is beina 
confronted with his grand jury testimony, a document I have 
not seen, I would like an opportunity — I think Mr. Velie 
agreed to see it so I can see how complJjF'it is. 


10 

I! 


THE COURT: All right. 


11 



Again, I just want to make sure of something else 

12 

f 

here. 

Does Mr. Otkiss have 17B, because he can't 

possibly 

13 

li 

see this chart. 

• 

14 

il 


MR. VELIE: Yes, he does, your Honor. 

1is 

15 

1 

II 

rt.ght 

before him. 


16 

|l 


THE COURT: You have it. 


17 



THE WITNESS: Yes. 


18 

j ! 

I 


MR. VELIE: Thank you, your Honor. 


19 

II 

■ 




20 

l| 

! 




21 

ji 

l! 


— 


22 

|l 


• \ 


23 

i 

j 




2-1 





25 

1 

1, 
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1 

i 

i 

i 

2 

Q You testified on your direct exanination that 


3 

you discussed that very footnote there with Mr. Natelli, 

1 


4 

' is that correct? 

jt 


5 

1 ' 

II 

A That's correct. 


6 

Q That is your best recollection? 


7 

A That is my best recollection, yes. 


8 

Q Do you recall being in the grand jury on that sauna 


9 

day, November 14, 1973? 


10 

A Yes. 


11 

Q Being asked now, "Specifically, do you recall 

i 

12 

having had any discussion with Mr. Natelli on the subject of 

i 

i 

4 

.3 

the footnote that is crossed out and the figure for u..: 


14 

retroactive adjustment which is also crossed out or this 


15 | 

proof page? 


16 

"Answer. No. Not specifically." 


17 

That is so, isn't it? 


18 

A Yes, but what I said earlier is correct, we dis¬ 


19 

cussed the substance of that footnote and the adjustment. 


20 

Q But you don't recall actually seeing what had 


21 

been crossed out in — 


22 

A No, the cross out I may not have seen. That may 


23 

not have been on my copy. But the substance of the footnote 

i 


24 1 

and the substance of the adjustments we discussed. 


25 

Q And I believe you have told us that what Mr. Natell 

i 
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2 11 

3 


6 

7 

8 
9 

10 

11 I 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 




toldyou about the substance of those adjustments was, there '■ 
was one specific situation involving one salesman's problem,; 
is that about it? 

A That and the deferred taxes. 

Q And the deferred taxes? 

A That's correct. 

0 As you told us, your recollection is he told you 
five, six, $700,000. 

A Something of that magnitude. 

Q Did Mr. Natelli point out to you that in the 1968 

report after tax earnings of $388,000 were achieved with 
these unbilled accounts receivable, but that without them 
there would have been a loss? Did he point that out to you? 


A 


No, we did not discuss that. We had already agrees 


the accounting was appropriate. 
Q You had? 


I 


A Yes. 

I 

0 Well, did he tell you then that in the intervening 
18 months the $1.7 million of unbilled accounts receivables 

i 

he booked and an additional 1.8 million, totaling $3.3 million 
of unbilled accounts receivable, had been booked? Did he I 
point that out to you? 

A Why would he for 18 months? I don't understand 
the 18 month period. 
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2 

Q Did he tell you, sir, that of that $3.3 million 


3 

over $2 million had been written off as no aood and 


4 

uncollectible? 

I 


5 

A At t.ie time we reviewed this, I don't even know 


6 

if he was aware of it. You speak of a period of 18 months. 

1 


- 7 

I'm talking about August of 1969. 


8 

Q There is evidence before this jury, Mr. Otkiss, 


9 

that Mr. Natelli knew that in June. 


10 

MR. MARTIN: Objection, your Honor. 


11 

THE COURT: I would agree that that certainly is 


12 

objectionable as to form. 


,3 

MR. VELIE: Very well. The jury will recall what 


14 

the evidence is. 


15 

I withdraw my statement. 


16 

MR. MARTIN: I object, your Honor, to Mr. Velie 


17 

telling the jury what they are to do. 


18 

THE COURT: In any event, he's going to rephrase 


19 

the question, we hope. 


20 

Q Did Mr. Natelli tell you that he considered the 


21 

entire balance of $3.3 million to be uninforceable contracts 

f 

22 

A No. 


23 

Q With respect to this being one salesman's problem 


24 

did Mr. Natelli point out for your edification that that one 


25 

salesman had a problem in the tune of $670,000 worth of the 



1 

SOUTHERN OUT . CT COURT REPORTERS u.S. COURTMOUIE 


EOlEY it-UARE. NEW YORK. N.Y. CO 7-4SS0 








1 


gawe 


Otkiss - cross 


1767 


14 , 


contracts but that another salesman had booked a contract 
for a million dollars which had been written off? 

A I have no recollection. 

Q That -- 

A Excuse me. 

Q Go ahead. 

A Are you referring to a specific contract? 

Q Yes, a contract for the Pontiac Division of 

General Motors. 

A We had a discussion of the Pontiac contract. As 
I understand it, at the time it was not a matter of some¬ 
thing that was written off, it was a matter of something 
that was not a written commitment at the time. 

Mr. Matelli informed me that he would not permit 
them to book that type of contract. 

Q Is that whathe told you? 

A That's correct. 


21 i! 


0 Thank you, sir. 

Did he tell you that as that particular contract 

j 

was disallowed, the same salesman came up with a new one 
in a tremendous amount never previously mentioned, that all 
of this took place at 3 a.m. in the mornin^ at the printer's' 
plant while it was time to print the proxy numbers? 

MR. MARTI?!: I object to the form of the question^ 
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2 

your Honor. j 

'i 

3 

THE COURT: Yes, I think I would ask you to rephrj 

kse 

4 

that and condense it a bit. 


5 

MR. VELIE: Yes, sir. 

j 

6 

Q Did Mr. Natelli tell you that the same account 

| 

7 

executive attempted to rephrase the Pontiac commitment with 


8 

another one? 


9 

1 

A I have no recollection of that. 


10 

MR. MARTIN: Objection. 


11 

THE COURT: I will allow that. 


12 

You say you had no recollection of that? 

! 

13 

A That's right. 


1,1 j Q He didn't tell you then anything about an early 


15 

morning session at the Pandick Press in which that happened? 


16 

A I have no recollection of it. 


17 

Q Were you aware, sir, that the tax credit Mr. 


18 

Natelli was talking about appeared exactly in time and 


19 

exactly to the penny in the amount to absorb the profit 


20 

write off of the three contracts he was talking about with 


21 

respect to the one person he told you about? 


22 

MR. MARTIN: Objection to form. It is an inaccur 

- 

23 

ate statement. 


24 

THE COURT: Without trying to suaqest to the jury 


25 

whether it is accurate or inaccurate, I will let that stand. 
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o l 

“ I 1 


I 


I 


I! 


6 i 

7 

8 
9 
10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 

I 

21 | 

I 

22 

23 | 

I 

II 

2-1 
2 ') 

'i 


A Will you repeat it, please. 

THE COURT: Let me correct myself. I think in 

< 

fairness to Mr. Otkiss, the question ought to be rephrased 

i 

from another point of view. See what I mean? j 

j 

MR. VELIE: Yes, your Honor. 

0 -ere you aware, sir, that contracts which 

» 

Mr. datelli did tell you about, three of them, amounted to 

i 

$678,562 of revenues exactly? 

A I can't say that, no. I don't think I knew 
the precise number. i 

0 And related costs in a precise number of 489,812? | 

i 

A I can't speak to the precise number. I knew ther-- 1 

1 

were offseting costs, but 1 don't know what the precise 
number was. 

Q Did he tell you the circumstances under which the 

I 

taA credit amounted to exactly the amount of profit being 
written off to the penny? 

MR. MARTIN: Objection. j 

THE COURT: I think this is a fair question. 

In ether words, he’s asking you to assume. Mi. Otkiss, that 
these are the exact figures. Obviously, as you say, you 
can't recall. Assuming that they were as he states them, 
do you recall any deferred tax figure as being somewhere in 

I 

v.he neighborhood of this amount written over on the blackboard 
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$188,750? 

A Yes, I do. 

I 

Q Did he tell you the circumstances and explain to ! 
you how it came to be that they turned out to be the exact 
amount? 

A We had no discussion of that. 

REDIRECT EXAMINATION 
BY MR. MARTIN: 

Q Mr. Velie asked you some questions, Mr. Otkiss, 

i 

about the proof that you reviewed. 

i 

Have you had occasion over the last few days to 
review your diary to determine approximately when it was 
that you spent time working on these proofs? 

A I can give you — I have my diary with me. I can! 

I 

I 

give you the dates. 

0 May we have it, please? 

I 

MR. MARTIN: Can we have this marked. 

(Defendant Natelli Exhibit Q marked for identi- 

* 

fication.) 

Q Would you look at your diary, sir, and see if that 
refreshes your recollection as to — 

A According to my diary, the first time I had a 
charge to National Student Marketing was on August the 12th. 

J 

I had an hours timethen. On the next day I spent the whole 
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2 

day, and 

I can only assume that was reviewing the proxy 

3 

that was 

available at that point in time. 

4 

1 

Q 

So you were reviewing a proxy Drior to August 

5 

14, is that correct? 

1 

6 

1 

A 

1 

That's correct. • 

7 

Q 

i 

i 

Mr. Velie asked you whether you recalled that Mr.1 

3 

i i 

Natelii toldyou certain facts. 

i i 

9 

1 

i 

Did you, Mr. Otkiss, ask Mr. Natelii all of the ! 

10 

questions 

I 

that you felt you wanted to ask about the item he via; 

1 

11 

raising with you? 

■ 12 

A 

i 

Yes, I did. 

13 

! Q 

Did he ip any way give you evasive answers about ' 

14 

anything? 

t 

i 

5 15 | 

A 

i 

None that I can recall. ; 

1 

16 

0 

1 

Did he answer as best you can recall, directly any! 

17 

i 

questions 

you asked him? 

18 

A 

Yes. ! 

1 

19 

Q 

Did he ever ask you to cover up a thing? 

20 ! 

A 

No, he did not. 

1 

21 1: 

i 

|! 

22 


MR. MARTIN: Thank you. 

| 


1 

THL COURT: Mr. Otkiss, before you leave could I 

23 

ask: 

i 

! 

24 


Do you recall anyone bringing to vour attention, ! 

25 

let's say 

on August 13, 12 or 13 or sometime in p;. rly 

l 



I 

• 

> 
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2 

August, the method of accounting which this company was then , 

i 

1 

3 

on? ; 

i 

4 

THU WITNESS: No, I — my memory, sir, I raised 

i 

5 

i 

the question when I read the footnotes. 

i 


6 

THE COURT: What were you told? 


. 

A I was told that this was an attempt to match — 


8 

this was the earning process that they earned most of their 


9 

revenue during the billing of the period. I don't recall thd 

10 

i 

specifics of it, your Honor. 1 

11 

THE COURT: What I'm trying to get at was whether j 

12 

1 

or not you had any understanding that this v/as a form of 

j 

13 

1 

percentage of completion -- | 

14 

1 

1 ' 

A Yes, sir. , 

i , 

15 i 

! 

THE COURT:--Accounting. 

16 

i 

1 

THE WITNESS: Yes, sir. I was aware of that. 

| 

17 

1 

1 

THE COURT: Could you tell the Court and iurv 

! 

18 I 

your working definition of that method of accounting? 


19 

THE WITNESS: Percentage of completion method 


20 

is basically a method of recognizing revenue and income as 


21 

• 

work is performed and a contract. It is naturally applied j 

22 

to long term contracts, but I wouldn't say that it must in 

i 

23 

all cases. 


24 

THE COURT: Would you agree, sir, that in order 


25 

for this method of accounting to be workable and appropriate. 



it presupposes adequa .» records of expenses and as precise 
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estimates of completion with back up records behind those 
estimates as can be achieved? 


A 

Honor. 


I would only take one exception to that, your 


i 

I 

| 

i 


THE COURT: What's that? 

* 

THE WITNESS: That's the precise measurement that 

I 

you referred to. j 

THE COURT: All right. 

i 

i 

THE WITNESS: Because in all contracts, long 
term contracts, obviously you can't measure the stages of coit 
pletion that precisely. Naturally as you get a better grip ! 
on the stages of completion, you adjust that on an on-going 
basis . 


THE COURT: All right. I understand. 

THE WITNESS : Other than that, generally, yes, 
you would have to have good records to support the costs 
incurred and the estimated costs. 

THE COURT: Of course I accept your correction 
about precision. Nevertheless, from time to time as work 
goes forward, I would assume from a proper accounting point 
of view that you would want to see as intelligent and as j 
car -^ u l estimates as possible about completion, even though I 
we have to recognize that obviously, as you point out, they 1 
can't be precise. 
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2 

1 

A 

That's correct, sir. 



3 


THE COURT: Very good. 



4 : 


Thank you, sir. 



5 


Gentlemen, forgive me. If my questions 

have 


6 

triggered 

any more from you, please say so. 



7 


MR. MARTIN: None from me, your Honor. 



8 

I 


MR. STILLMAN: Not me. 



9 


MR. VELIE: No, your Honor. 



10 


THE COURT: Thank you, Mr. Otkiss. You 

may be 


11 

1 

excused. 




12 

| 

(Witness excused.) 



13 

| 
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MR. MARTIN: William Colona. 


1775 


WILLIAM 


C. 


COLONA, JR., called as a witness 


by the defense, having been first duly sworn, was 
examined and testified as follows: 

DIRECT EXAMINATION 
BY MR. MARTIN: 

Q Mr. Colona, by whom are you employed,sir? 

A I am employed by Peat, Marwick, Mitchell & ■ 

i 

Company in Washington, D.C. j 

, i 

Q In what capacity are you presently employed by 
Peat, Marwick, Mitchell & Company? 

I 

I 

A I am an audit manager. 

! 

MR. MARTIN: Your Honor, for tie rccc d, I make 1 

the same application that I made with regard to Mr. Otkiss. i 

i 

THE COURT: I now understand you and I 

I 

make the same ruling. 

MR. MARTIN: One trip to the side bar is saved ( 
anyhow. ! 

Q Directing your attention to the period the fail j 
of 1969, what was your employment at Peat, Marwick s. Mitchelf., 
sir? 

A I was an audit supervisor at that time. . 

0 Did you have occasion during that time to be 

assigned to the audit for the period ending August 31, 1969^ 


I 
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i 
i 

of National Student Marketing Corporation? 

A Yes, I did. 

0 What was your responsibility with regard to that 
audit, sir? 

A My responsibility basically was to supervise 
the conduct of the audit engagement and instruct the 
senior in charge of the engagement and the staff in the 
field. 

Q who was the senior in charge of the engagement? 

A Mr. John Johnston. 

Q Did you replace someone on that engagement? 

A Yes, I did. 

Q Who was that? 

i 

i 

A Mr. Joseph Scansaroli. 

Q Who did you work under? 

A Mr. Natelli. 

Q Do you see Tony Natelli and Joe Scanscaroli here; 
in the courtroom? 

A Yes, I do. 

Q I show you defendant Natelli Exhibit N, which 

for the record is all in evidence with the exception of 
the first page, and ask you to look at the first page and 
tell us, sir, if you can identify that. 
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1 

i 

2 

A The first page is a memorandum to me from Mr. 

i 

3 

j Natelli. 


4 

0 At the time you received that was the rest of 

1 

1 

i 

5 

the document that is attached to that attached to the 

« 

i 

i 

6 

memorandum? 

• 

i 

i 

7 

A Yes. 

i 

i 

8 

Q When approximately was this received by you? 


9 

A I would say it would be around the 6th of 


10 

October 196 9. 

J 

11 

MR. MARTIN: Your Honor, at this time I 


12 

would offer the rest of Natelli Exhibit N. 

i 

13 

THE COURT: I think you -ay have already said 


14 

this, Mr. Co .Iona. You are identifying this as a note in 

| 


15 1 

Mr. Natelli's hand? j 


16 i 

THE WITNESS: Yes. 


17 

THE COURT: All right. Any objection to receivin' 


18 i 

1 

the first page, Mr.Stillman or Mr.Velie? 


19 I 

MR. VELIE: Your Honor, I don't remember the 


20 

document. I better look at it. 


21 

Oh, no, I have no objectionto this. I believe 


22 

this first page was already in. 

I 

23 

MR. MARTIN: No. 

i 


21 

THE COURT: That's right. 

I 

25 

MR. MART7N: We redacted the first page although 

f 

I 
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2 

0 Who else was present? 


3 

A I believe it was just Mr. Natelli and myself. 


4 

i 0 Would you tell us now what Mr. Natelli said to 

• 

5 

you and what you said to him as best you can recall. 

1 

1 

6 

A Mr. Natelli was concerned over the contracts 


7 

which gave rise to this tailored audit program to be utilize 

d 

8 

m conjunction with the August 31, 1969 audit of the 

I 

9 

contracts. 


10 

He said that we had experienced problems with 

i 

i 

11 

these type of contracts in the past and that all the contract: 

12 

should be in writing and that we were going to confirm 

! 

t 

13 

100 per cent of those contracts. 

I 

14 

1 

0 Mr. Colona, did there come a time when you becan** 

15 

aware that Peat, Marwick, Mitchell was to furnish a 

16 

» 

comfort letter in connection with a merger between National ' 


17 

Student Marketing and the Interstate National Insurance 


18 

Company? 

i 

19 

A Yes, I did. 

i 

20 

Q Do you recall when it was that you -- let me see 

i 

21 

if I can g.'ve you some help. 


22 

1 

MR. MARTIN: Can I have this marked as the next j 


23 

exhibit for identification. 

I 


icxx 24 

i 

(Defendant Natelli Exhibit R was marked 

25 

i 

for identification.) 

1 


1 
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Q I place before you Natelli Exhibit R for 
identification. Can you tell the ladies and gentlemen 
of the jury what that is, please? 

A This booklet is a summary calendar in which I 
record my time. It is basically a time diary. 

0 A time diary? 

A Yes. 

O Can you use that to refresh your recollection, 

sir, as to when you began working on this comfort letter? 

A I begem working on this comfort letter on 
October 17, 1968. | 

Q As far as the responsibility for preparing that 
comfort letter, what was the so-called chain of command 
within Peat, Marwick, Mitchell? 

A I would normally draft the comfort letter and 

have it subject to Mr. Natelli's review and he would eventuall' 
have to sign it as a partner in the firm. 

I 

0 With regard to any figures that might go into 
the comfort letter, who would you consult about that? 

A Mr. Johnston, the audit senior. 

Q Did you have any conversation with Mr. Natelli 
that you can recall prior to the time the comfort letter 
was issued? 

A Yes. About the following week after this 
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25 


October 17th date Mr. Natelli had reminded me that we should 
be cognizant of any audit adjustments which we may have 
been aware of at that point in time during our August 31, 
1969 audit which would have effect on the unaudited May 


31-, 1969 numbers which were reported in the proxy statement J 
Q What did you sayto him, if anything, that you 


can recall? 


A As I recall, I indicated to him that I would 
speak to John Johnston about this and that we would attempt 
to summarize our work to date in order to see if there 
was any impact on the May 31 numbers. 

MR. MARTIN: Could I have Government Exhibit 26, i 

i 

please, and 34. ' 

I 

! 

0 I am going to show you what has been received 

in evidence as Government Exhibit 26, Mr. Colona, and ask 
you, sir, are you familiar with that document? 

I 

A Yes, I am. 

Q What is that document, sir? 

r t 

A This document is I believe one of the initial 

drafts of the items to which we felt at that time should be 
reflected retroactively to May 31, 1969, to be included 
in the comfort letter. 

0 Who drafted that document, sir? 

A I did. | 
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Q You will note in that document Item 2 refers 
to the adjustment of receivables. Who chose that language 
to describe that situation? 

A That was my language. I 

Q Did Mr. Natelli ever suggest to you that you 
should use the term ’’receivables" and not "unbilled receiv¬ 
ables”? 

A No, he did not. 

Q I show you Government Exhibit 34, Page 3276 

and ask you, sir, to look at that schedule and tell us what j 
that is. 

A This is a schedule of adjustments to prior years 
commitments. From this work paper we derived the figures , 
which eventually went into the comfort letter. 

0 The draft that is Government Exhibit 26 refers 
to adjustments to receivables in the amount of $300,000, sir 
Was that the correct amount, sir? 

A No, it was not. 

Q What should the correct amount be? 

A The correct amount should be approximately 

$ 200 , 000 . 

Q Can you tell the ladies and gentlemen of the 
jury how that amount is derived from the document in 
front of you. Government Exhibit 34, Page 3276? 
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A That figure is derived by taking the receivables 
which were recorded or written off — excuse me - subsequen 
to May 31, 1969, which aggregated approximately $372,000, 
and the related accrued costs of approximately $166,000, 
which netted down to the approximately $200,000 adjustment 
which was included in the comfort letter. 

Q That was the amount, $200,000, that appeared in 

the final comfort letter, which is now Natelli Exhibit K, 
is that correct? 

A That is correct. 

Q The contracts that were written off making up th,, 

$200,000 receivable item, did that $200,000 item include 

I 

profits on a contract or three contracts with Syntex? 

I 

A Yes,it did. 


0 Have you since learned whether or not the Synte^ 

I 

contracts had in fact already been written off in the 
proxy statement for May 31, 1969? 

A That is my understanding. 

Q So that your comfort letter was in error, is tha^t 
correct? 

A That's correct. 

I 

Q What was the amount that should have been 

shown in the final comfort letter for the writeoff of receiv¬ 
ables? 


I 
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2 

A 

Approximately 149,000. 

i 


3 

Q 

Directing your attention to Wednesday, October 


4 

29 and Thursday, October 30, do you recall where Mr. Natellij 


5 

was on those days? 

' 


6 

A 

On October 30, Mr. Natelli was at home sick. 


7 

Q 

Did you have occasion to speak with him at 


8 

his home 

that day? 


9 

A 

Yes, I did. 


10 

0 

At what time did this conversation take place 


11 

as best 

you can recall? 


12 

A 

I talked with Mr. Natelli in the evening of 


13 

that day 

. 


14 

Q 

Would you try and tell us now -- this was a 


15 

telephone conversation, is that correct? 


16 

A 

Yes, it was. 


17 

Q 

Just you and Mr. Natelli on the phone? 


18 

A 

l 

That's correct. 


19 

Q 

Would you tell the ladies and gentemen of the 

t 

20 , 

I 

jury what you said to Mr. Natelli and what he saxd to you 

1 

1 

21 

as best 

you can now recall it, sir. 


22 

A 

I informed Mr. Natelli that we had come up 

1 

1 

23 

with substantial adjustments which would affect the unaudit* 

H 

24 

May 31, 

1969 figures which were included in the proxy state- 

f 

25 

ment and that these adjustments approximately made $800,000 

1 

1 

• 

| 

1 



1 
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Mr. Natelli then asked me to call Mr. otkiss, 
who at that time was an SEC reviewing partner in our 
Philadelphia office, first thing in the morning and inform 
him of the situation and that he would be in some time in 
the morning, the following morning. 

Q Did you call Mr. Otkiss the following morning? 

A Yes, I did. 

At any time you discussed these matters relatin 
to this comfort letter with Mr. Natelli did he tell you that)' 
he wanted you to cover up any adjustments because he might 
have some personal problems if any of this came to light? 

A No, he did not. 

Q Did he ever ask you to do anything but a fair 

and honest job in the work you were doing? 

A No, he did not. 

Q Did he ever ask you to do anything improper? 

A No, he did not. 

THE COURT: Mr.Stillman? 

MR. STILLMAN: I have none, your Honor. 
CROSS-EXAMINATION 

BY MR. VELIE: 

Q Mr. Colona, you did your best to put all of the \ 
adjustments of which you were aware into this letter, i 3 
that correct. Government Exhibit 26? 
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A That is correct. 

Q Did Mr. Natelli suggest additional adjustments 

to you of any kind? 

A • Not to my knowledge. 

MR.VELIE: Thank you. 

THE COURT: Is that it? 

Thank you, Mr. Colona. 

You may be excused. 

(Witness excused.) 
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i 


THOMAS 


14 !! 


MR.MARTIN: Tnomas Holton. 

L * H 0 L T O N, called as a witness by 


the defense, having been first duly svx>rn, was 
examined and testified as follows: 

direct examination 

BY MR. MARTIN: 

MR. VELIE: I have asked llr. Martin to tear with! 
"■e for just a moment while I locate a paper which would be 
of assistance to me in this witness' examination. 

I 

(Pause.) i 

f 

Mr. Holton, what is your occupation,sir? 

A I am a certified public account-nt. | 

Q What firm are you associated with? i 

A Peat, Marwick, Mitchell & Company. 

0 In what capacity, sir? 

I 

A I am a partner in the executive office, the 
Department of Professional Practice, accounting and auditing 
and I am chairman of the firm's SEC reviewing partners. ! 
0 Did you hold that position in 1969? I 

A Yes,sir, I did. 

Q Is Tony Natelli your partner? 

A Yes. 

Q Was then? 

| 

i 

A Yes, he was then. ! 
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Your friend? 


Yes. 


Q Mr. Holton, did there come a time when you had 
some association with the work that Mr.Natelli was doing 
with the National Student Marketing Corporation? 

A Yes, sir. 

Q When for the first time did you become associate: 
with the National Student Marketing engagement as best you 
can recall? 

A It was either late 1968 or early 1969, I believe 

Q Do you recall the circumstances that first 

brought National Student Marketing Corporation to your 
attention? 


A It was a telephone conversation, I believe it 
was by telephone, with Tony Natelli about a problem, I guess 
you would say a disagreement he had with a client about the 
accounting on a new acquisition that National Student Market¬ 
ing had had. 

Q Do you remember the name of the client? 

A The company was New England Travel or New England 

Travel Service, something like that. 

Q Do you remember what Mr. Natelli told you about 
this particular problem? 

A The problem was that the client wanted to recog- 
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nize income on some tours, I believe they were, educational 
tours, something like that, that would take place the 
following summer,and they wanted to recognize the income 
in the fall when the deposit was made, to sign up for the 
tour to take place the next summer. 

Q Did Mr. Natelli tell you what position he had 
taken with the company? 

A Yes. He did not think it was appropriate to 
recognize the income at that time. 

0. Did he tell you why he was calling you? 

A Well, he had had apparently considerable dis¬ 
cussion with the client and the client wanted to — not 
necessarily me, I suppose, but to have a chance to talk to 
somebody in the Department of Professional Practice about 
the method of accounting. 

Q Is it fair to say the client was trying to go 
over Mr. Natelli's head? 

A w ell, the client didn't go directly. As I 
recall it, it was probably asking him and ho agreed to get 
someone to take a look. 

0 Did you have occasion to meet with the client? 

A Yes. 

0 What was the result of those discussions? 

A We had one discussion at night in their 
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offices in Washington, and we heard the story about how all 
this takes place. I suppose we — well, we must have 
agreed at that time to meet again with him in our office 
in New York at 70 Pine Street, because we did have another 
meeting on it and discussed it again for most of the day, 
including some discussion of the position some other firm 
might take, and we concluded in the final analysis that 
we could not recognize income, as Tony thought, in 
the first place. 

Q The conclusion was the same that Mr. Natelli 
had reached originally, is that correct? 

A I don't recall any variation, the essential 


conclusion. 

i 

i 

Q You said there was some reference to some opiniofn 
from another firm. 

Was that opinion the same as the one that you 
and Mr. Natelli came to? 

A Well, during the discussion we were told that 
Haskins «. Sells would agree to take up the income in the eaxjly 
stages and we did talk to someone, but not a partner, j 

during the day, but it didn't really make any difference 
to us what that person thought. We don't ignore completely 
what someone else thinks, but in that case of course we 
did conclude that it didn't make any difference. 



i 
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Q You did conclude they could rot record any such 
income, is that correct? 

A Right. 

Q Directing your attention to October of 1969, 
did you have occasion to become involved with a comfort 
letter that Peat, Marwick, Mitchell was to issue in connec¬ 
tion with a merger between National Student Marketing 
Corporation and the Interstate National Corporation? 

A Yes, I did. 

Q When did you first become involved with 

* 

this comfort letter situation? j 

A About noon on October 31, 1969. 

I 

I 

0 Can you recall the events of that day for us, sir 

A Well, I got a conference call from Tony Natelli I 

and Lee Otkiss at about twelve o’clock that day outlining 
to me that the merger was to take place, there was to be 
a closing that afternoon in New York at the offices of 

White & Case, that the company had been advised that our I 

I 

comfort letter that had to be delivered for purposes of clos¬ 
ing was going to say that the — 

0 Let me interrupt you. 

The comfort letter was to deal with what period, 

sir? 

A The comfort letter was to deal with the — 
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primarily with the unaudited financial statements for the 
nine months ended May 31, 1969. 

Q Wbuld you continue. What were you advised at 
the time? 

A I was told that the client had been told that 
the comfort letter would say that the unaudited nine months 
financial statement should be adjusted and that our people 
had been told or Natelli had been told that they were going 
to goahead and have the closing anyway in spite of the 
comfort letter, pointing out the need for these adjustments 
to the financial statements. j 

I was also told that there was some problem | 
getting the comfort letter down from Washington for some 
reason or other. 

That is basically what happened on that 
conversation. 

Q What did you do? Did you give any 
or discuss with Mr. Natelli what he should do or what you 
would do with regard to this matter? 

A Well, the comfort letter draft was to be sent 
New York by some means. It turned out it was sent through 

a stenographer, st :retary at White & Case, and then brought i 

I 

down to me. 

We also agreed that we should talk to counsel 

I 
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25 


about what we should do about these circumstances. 

Q Did you consult with counsel? 

A Yes. It was after lunch before I could reach i 

I 

our counsel, because he was not there that <iay. He was 
at home taking a day's vacation. Neither was his secretary!. 

i 

I didn't find out where he was until after lunch. 

Q What is his name, sir? 

Victor Earle. 

Did you talk to Mr.Earle on that day? 


A 

Q 

A 


Several times on the telephone during the after¬ 


noon . 


Q Do you recall what your next conversation with 


Mr.Earle was? 

A Well, I can't recall precisely the sequence, 
but early in the discussions I had outlined to them that 
I understood that the lawyers involved for National Student i 
Marketing and Interstate thought there were no legal problems 

I . 

in going forward with the merger and in spite of the fact 
that the comfort letter said the financial statements for 
May 31 should be adjusted. He suggested that we get that 
opinion in writing because he was concerned about going 
forward with the merger in spite of the comfort letter 
saying this. 

I had -- that was the early discussion with 
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Mr. Earle. 


What did you do after talking to Mr. Earle? 


I talked to J. Epley at White & Case and the 


general counsel for National Student Marketing. 


Does the name Davies refresh your recolldction? 


John Davies,and possibly counsel from Chicago 


who was on the line, but I am not sure about that. 


In the discussions — I talked to him before 


that, but after I had asked for a written opihion he told 


me. that neither theChicago firm nor the New York firm would 


give such a written opinion, although they could understand 


why they would go ahead and close the deal anyway. 


Well, I don't know how many conversations we 


had during the afternoon between me and Victor Earle, betwee 


me and Tony Natelli in Washington and between me and the 


lawyers, also some conversations from Tony to the lawyers. 


I show you Natelli K in evidence, which has beenj 


identified as the final comfort letter and some covering 


letters that you sent out,sir (handing) . 


i 

Were any of the paragraphs in the comfort letter! 


added as the result of the discussions that you had with 


Mr. Natelli and Mr. Earle on this day? And would y>u tell 


us how those additions were communicated to the parties 


at the closing? 
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MR. VELIE: Wait a minute. I object to the fomi 
of that question simply because, Mr. Martin, I believe it 
suggests that Natelli Exhibit K was somehow delivered at 


the closing. If you will solve that for me, I have no 
objection. 

0 Was Natelli Exhibit K delivered at the closing, 

sir? 

A At the time the transaction was closed? 

Q Right, was that delivered at that time? 

A A draft of the letter had been in their hands 

since twelve, one o'clock. 

Q But the final comfort letter was not. is that 




correct? 


The final comfort letter was not. 


MR. VELIE: Thank you. 

Q The final comfort letter was sent by you on 
November 3, is that correct? 

A No, the final comfort letter was sent by me by 
messenger late in the day of October 31. 

Q The covering letter of Nover±>er 3 is a letter 
you sent to whom and when? 

A The covering letter on November 3 is to each 
member of the board of directors of National Student Marketifnc 
Corporation and Interstate National Corporation. That was 
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23 

24 

25 


i 


Monday following Friday. 

Q You said there was a draft that had been sent 
down to White & Case. Did you have any discussions with 
people at White & Case about additional paragraphs to be 
added to that draft? 

A Yes. 

Q What were those discussions as best you can 

recall? 

A There may have been a slight change in the numbejrr. 
but I don't think so during that afternoon. But the 

I 

essential changes that were made were to add two paragraphs j 

j 

to the letter. 

Q Were they both added at the same time or at 
different times? 

A No, they were not added at the same time. The 
first one was added mid-afternoon or earlier, I suppose. 

Q What was the paragraph that was added first 

i 

in the mid-afternoon? 

A It was the fourth from last paragraph in the 

comfort letter. 

0 Would you read that to the ladies and gentlemen 
of the jury so they know what we are talking about. 

A The fourth from the last paragraph says: 

"Your attention is called, however, to the 
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fact that if the aforementioned adjustments had been made 
at May 31, 1969, the unaudited consolidated statement of 
earnings of National Student Marketing Corporation would 
have shown a net loss of approximately $80,000. It is I 
presently estimated that the consolidated operations of the 
company as it existed at May 31, 1969, will be approximatelyj 
a breakeven as to net earnings for the year ended August 
31 , 196 9." 

Q After that paragraph was added did you have 
occasion to talk to anyone at White & Case or at the closing! 

i 

about an additional paragraph to be added? 

I 

A Yes,we had some discussion about that paragraph,' 

i 

too, and — 

Q What was the discussion about that paragraph 

first? 

A Well, the discussion essentially was that the 

I 

i 

lawyers thought it was unnecessary that you could take what j 


19 I 

1 

we had already drafted and subtract the numbers and get the 

| 

1 

20 

same answer. I told them we had concluded for emphasis — 

| 

21 

i 

we wanted to be sure no one misunderstood it — we were 


22 

going to put it in anyway. 


23 

Q Then did you have occasion to again discuss 


24 

an additional paragraph with the people who were to be 


25 ! 

1 

at the closing? 

1 



i 
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2 

A Well, after these numerous conversations during 

1 

j 

l 

3 

the afternoon in Washington to me and with Victor Earle 


4 

and so forth, we finally concluded after we could see that 


5 

; 

they apparently were going to close the deal anyway, we 

| 

6 

i 

decided to add another paragraph. 


7 

Q What was that, sir? 


8 

A That was the third from last paragraph that 

1 


9 

said, "in view of the above-mentioned facts, we believe 


10 

the company should consider submitting corrected interim 


11 

unaudited financial information to the shareholders prior 


12 

to proceeding with the closing." 


13 



14 

15 



16 



17 

► 



18 

• 


19 



20 



21 



22 



23 



24 



25 
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1 

j 

i 

2 

j Q Ar. the head of the SEC Reviewing Committee of 

i 

3 

Peat, Marwick, Mitchell, do you know whether the company 

i 

i 

j 

4 

could submit new unaudited financial statements to its 

i 

i 

5 

shareholders without notifying the SEC? 

j 

l 

1 

6 

A Well, I an not a lawyer but I believe that would 


7 

require a new proxy statement and so forth. 

1 

1 

8 

Q What happened when you delivered the message 

l 

| 

i 

i 

9 

about that additional paragraph to the people at White and 

i 

! 

10 

Case? 

i 

• 

11 

A When I told them we had decided to put in this 

additional paragraph and finalize our letter — this was 

! 

i 

1 

1 

I 

12 

! 

1 

i 

! 

13 

about 4:30 — I was told by Jay Epley that the merger had 

1 

i 

14 

been closed and the people in Chicago had already left his 

« 

i 

j 

15 

office. 


16 

Q Did you have any discussion with any of the peopli 

15 

17 

at Peat, Marwick after that about what other steps Peat, 


18 i 

i 

Marwick Mitchell might take? 

1 

19 

ies, i did. We were quite astonished that this 

1 

1 

j 

20 

i 

| 

would happen, and in my experience it never had happened, j 

1 

21 | 

and so was our counsel concerned about it, so I discussed 


22 | 

it with him, I believe I talked to Tony Natelli about it. 


23 

So it was 4:30 when I talked to Jay Epley. 


24 j 

I got the letter finalized, sent it by messenger ■ 


25 

i 

I think I sent it by messenger — anyway, I sent it, with a 

i 



i 

1 
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letter of transmittal, which is also here, saying tha* w*» 

i 

would consult further with counsel and would advise them 
Monday morning if we were going to do anything else. 

I 

Q Did you have additional discussions with coun- » 

sel? 

I 

A Yes, that day, sometime after 5 o'clock, we talked 

i 

about it. i 

I 

Q What were those discussions? What did Mr. Early j 
say, what did you say? Was anybody else -- 

A Well, we talked about the possibility of our 

i 

t 

having an obligation to go to the SEC to revert this, we 
talked about our requirements under our Code of Professional i 
Ethics, the confidentiality, some state lav* on confiden- 

I 

tiality, not revealing confidential information. 

Well, it was too late to call the SEC v.’hen we 
were talking about that anyway and we decided to wait until j 
Monday morning and let counsel think anout what we should do 
and for us to talk about it some more, which we did over the j 
weekend, and Monday morning we did decide to send copies i 
of it to all directors of both companies. 

Q Was a decision made not to brinq this matter to j 
the attention of the SEC? 

A Counsel decided that we shouldn't, yes. 

Q That is, Mr. Earle? 
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Yes 


Q Did he tell you his reasons for not doing that? 
MR. VELIE: I am going to object at this point. 
We have who did it and I believe that is sufficient. 

the COURT: I would agree. We have heard from 

Mr. Earle. 

MR. MARTIN: I have no problem, your Honor. I 
just want to get both sides of the story. It is perfectly 
all right with me to withdraw it. 

Q Did you prior to sending that letter to all the 
directors of both corporations, as you did on you toldus, 

I believe, the following Monday, did you have occasion 
to speak with Mr. Natelli? 

A Yes, I did. 

Q Did you tell him what you planned to do at that 
time, sir? 

A Yes, I — well, I probably talked to him before 
the final decision, but I am not sure. 

Anyway, he was spoken to. 

0 In any of the conversations you had with Mr. 
Natelli about this comfort letter, the various possibilities 
for action, what Peat, Marwick Mitchell planned to do, did 
Mr. Natelli ever suggest to you or hint to you that perhaps 
Peat, Marwick should do something less than it thought 
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appropriate because he might have a problem if any of this 
stuff came to light? 

A None whatsoever. 

Q Did he ever ask you to cover up a thing, sir? 

A Beg your pardon. 

Q Did he ever ask you to cover up a thing? 

A No. 

MR. MARTIN: No further questions, your Honor. 

MR. VELIE: I see the hour, your Honor, but 
perhaps we cansave Mr. Holton a trip if I ask my two or 
three questions briefly. 

THE COURT: Fine. I was just going to ask if 
we couldn'c do that. I unfortunately have to ao to a meet¬ 
ing at 4:30. Can you finish quickly? 

MR. VELIE: Yes, your Honor, I can. 

MR. MARTIN: I know Mr. Holton has to be in 
Louisiana tomorrow, r.o he would appreciate it. 

THE COURT: All right. 

CROSS EXAMINATION 
BY MR. VELIE: 

Q Good afternoon, Mr. Holton. Just to place this 

in context, the fcurthfrom the bottom paragraph, is that how 
we have been caling this thing in the comfort letter which 
you read aloud to the jury, the one which says in effect 
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2 

there would be a break even for the year and so on? 

3 

Do I have that right? 

4 

A Yes, sir. 

5 

Q You had told Mr. Natelli that that had to be in 

6 

the comfort letter, is that correct? 

7 

It was your idea communicated to Mr. Natelli? 

8 

Do I have that right? 

9 

A I had so many telephone conversations that after¬ 

10 

noon that I can't say for sure that — well, I wouldn't say 

11 

for sure I said absolutely it had to be done. We discussed 

12 

, the thing. 

j 

13 

Q I am just trying to see if we can straighten 

14 

1 

out whether it was your idea or his idea. It was your 

15 

idea, wasn't it? 

16 

1 

A I can't say for sure. It could very well have 

17 

been. 

18 ! 

MR. VELIE: Government's Exhibit 67 please, for 

19 

identification. 

20 

(Government's Exhibit 67 marked for identifica¬ 

21 

tion.) 

22 

Q Mr. Holton, this is your memorandum of November 

23 

5, 1969, isn't it? 

24 

A Yes, that looks like it. | 

25 

Q You prepared that very shortly after the events 

j 
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2 

! which ycu 

‘lave been telling us about, right? 


3 

A 

Right. 


4 

Q 

While memory was fresh? 


5 

A 

1 

Well, yes. 


6 

W 

! 

Do you recall writing down in your memorandum 


7 

"previously I had told Tony Natelli to advise the client tha£ 

1 

s 

the fourth 

i 

from last paragraph must go in the comfort 

9 

letter'' ? 

I 



10 

A 

Well, that sounds like what happened then. 


11 

Q 

Thank you. 


12 


The other paragraph which didn't get in on time. 


13 

! 

the one you told us about where they should resolicit it, 


14 

! 

the shareholders, again, that idea came frcr. your end, isn'ti' 


that right 

, rather than from Mr. Natelli? 

16 

A 

1 

I am rather confident that Vic Earle suggested 

>• 17 

| 

that. 

I 


18 

l 

.i ^ 

Vic Earle suggested that? 1 

1 

19 ! A 

• 1 

because it never happened in a comfort letter in | 

! l 

20 j my experience. 


21 

! 

Do you recall - and you can look through this if 


22 

you wouid 

i 

like to help yourself -- do you recall that Mr. 


I 

23 

Natelli suggested adding anything to that comfort letter? 


24 

A 

1 

As I said earlier, I don't recall whether there j 

i 

2.5 1 

| 

were some 

other changes in the other parts during the day. 
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If there were they must have come from him because I 
couldnt' have made them. 

0 I believe we don't have any evidence before us 

that there were, but why don't you just take a look in there 
and see if you made any record of Mr. Natelli suggesting thai 
anything additional go into the comfort letter. 

A Well, I haven't read the memo in detail, but I 
don't recall anything like that. 

MR. VELIE: Thank you, your Honor. 

REDIRECT EXAMINATION 

BY MR. MARTIN: 

0 Did Mr. Natelli ever object to any of the sug¬ 
gestions that you made for changes in the comfort letter? | 


doing? 


Did he express his agreement with what you were 


Yes. 


THE COURT: Thank you, Mr. Holton. 
MR. STILLMAN: Just one, your Honor. 


RECROSS EX/iMINATION 
BY MR. STILLMAN: 


CPA? 


How many years have you been at this, sir, as a 


25 years, 24 years. 
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♦ 

Q This is the first time you had a kind of neaativei 

I 

comfort letter, that is, a comfort letter that wouldn't 
give comfort, is that what you said? 

A Well, the first time that paragraphs like those 

i 

two had been put in. 

i 

I 

Q And the whole thrust of this comfort letter came * 

I 

from Mr. Natelli down in the Washington office, is that richt 0 
MR. VELIE: Mow wait a minute. 

I 

I 

THE COURT: Sustained as to form. j 

1 

0 The whole idea to all the information insofar as ! 
the adjustments were concerned, the negative adjustments, can., 
out of the Washington office, is that richt? 

I 

A Absolutely. ! 

MR. STILLMAN: Thank you. 

i 

MR. VELIE: Your Honor, I object to the leading, j 

| 

and we just heard Mr. Colona say who did it. 

THE COURT: It is sufficient unto the day. 

I 

you, Mr. Holton. You may be excused, sir. 
(witness excused.) 

iHE COURT: Ladies and gentlemen, we '*’iJl suspend j 

<• 

now, as you know, until tomorrow. 10 o'clock. You know 
we will quit before luncheon tomorrow. 

(Adjourned to 10 a.m., November j, 1974.) 
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Anthony M. Nate Hi and 
Joseph Scansaroli 


New York, New York 
November 7, 1974 - 10:00 A.M, 


(Trial resumed.) 


(In open court; jury present.) 


THE COURT: Good morning, ladies and gentlemen, 
Mr. Martin. 

MR. MARTIN: Call Anthony Natelli. 

Anthony NATELLI, called as a witness by 
the defense, having been first duly sworn, was 
examined and testified-as follows: 

DIRECT EXAMINATION 
BY MU. MARTIN: 


Q Mr. Natelli, what is your present occupation. 


sir? 


A I am a CPA, a partner in the firm of Peat, 
Marwick, Mitchell, in theWashington office. 

Q The normal rul$s, Mr. Natelli. Try and keep 
your voice up so that everybody can hear you. 
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A Right. 

Q Talk to a vary body in the back of the room. 
Perhaps that will help. 

would you tell the ladles and gentlemen of 
the jury something about your background, Mr.Natelli. 

A I was born across the river In Jersey City in 
1936, attended public schools through the grammar and high 
school level, after which I attended St. Peter’s College, 

graduated in 1957 with a B.s. degree with a major in 
accounting. 

Married, Trudy and I have been married for 18 
years. We have five children, three boys, two girls. The 
oldest is a girl, Nancy, 17. The youngest is a boy, who 
will be ten next week. 

Q Upon graduating from college what did you do? . 

A Immediately upon graduation from St. Peter's 
I joined the certified public accounting firm of Peat, 
Marwick, Mitchell in their Newark office. 

Q would you tell the ladies and gentlemen about 
your career with Peat,Marwick. 

v I started with the firm in our Newark office as 
an assistant accountant and was there for approximately 
six years. During that period I was promoted from time 
to time, to the point that I was a supervisor in 1963, when 
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the firm asked me to transfer to our Washington office. 

I was in Washington for two years,where I was promoted durirg 
that time to a manager. The firm then asked me if I would 
transfer for a short period of time, several years, to 
Europe, where I was asked to take charge and I did transfer 
and take charge of our Milan and Rome offices in Italy as 
the partner in charge of our Italian firm. 

I then returned to Washington, at the request of 

the firm in July of 1968 to become the managing partner of 

«• 

that office. 

I have been there in Washington since that time. 

Q What were your responsibilities upon your returr, 
s»ir, as the head of the Washington office of Peat, Marwick, 


Mitchell? 


Well, the office at that time had essentially 


an audit and tax practice. It was mostly an audit practic 
We had somewhere between 40 and 50 personnel, as I recall. 
There were two partners besides myself when I re-urned, the 
partner who had been in charge of the office and was 
beginning a period of what we would call phasing out toward 
retirement — I was actually his successor — and we had a 
partner in our tax department, George Terry. 

My responsibilities were the entire matters 
of administration and management of the office from an 
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administrative nature and responsibility for the profession, 
aspects of practice in the office. i also had a number - 
during the period that I returned, over the month, right 
after my return to Washington as a partner, we did. so to 
speak, reshuffle some client engagements among the partners 
- there were two then - and I did have various clients 
as client partner, engagement partner, if you will. 

0 Approximately how many clients, would you have ha<| 
as engagement partner, sir? 

A i think at that time 1 probably had somewhere 
between 15 and 20, some such number. 

I 

Q Did there come a time, sir, when you first heard 
of the National Student Marketing Corporation? 

A Yes, there did. 

Q When did you first hear of National Student Mar)c«|t- 
ing Corporation? 

A I first learned of the company NationalStudent 
Marketing in a telephone conversation from Larry Hoerner, 
who was a partner in our Kansas City office of the firm. 

0 what did Mr. Hoerner say to you in that converse-] 
tion and what did yousay to him? 

a Larry Hoerner told me that he had been contacted 
by a gentleman named Cortes Randall, and here I am referring 
to the son, who we have been calling here in court the president 
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2 

of National Student Marketing. He apparently had met 


3 

Mr. Randall over the preceding weeks or months. I don't 

• 


4 

recall which. 


5 

Mr. Randall had contacted him to inquire about 


6 

his interest in Peat, Marwick possibly becoming the auditors 


7 

for National Student Marketing Corporation and Larry's 


8 

purpose in calling me was to set up a meeting in Washington 


9 

so that he and I could meet with Mr. Randall in Washington, 


10 

where National Student Marketing's offices were located 


11 

at the time. 


12 

Q Did there come a time when you had such a meetir 

g? 

13 

A Yes, there did. 


14 

Q Who was present at that meeting as be^t you can 


15 

recall, sir? 


16 

A As best I can recall, for most of the meeting. 


r 17 

Mr. Randall, the president, Larry Hoerner and I were present 

• 

18 

I am not sure if Randall, Sr. was present at that meeting 


19 

or not. He may have been. At some point during the meetir 

g 

20 

my recollection is that Bernie Kurek was brought in and 


21 

introduced to us as the relatively recently engaged comptrol 

lei 

22 




of the company. 


23 

Q Would you tell us what was said at that meeting 


24 

as best you can recall; First, where did this meeting 


25 

take place? 
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0 

*• 

A In Mr. Randall's office inWashington, D.C. 


3 

° Can you 9ive us an approximate date for that 


? 4 

meeting, sir? 


5 

A Roughly the third week of - some time in the 


6 

third week of August. I believe it was on a Friday, 


7 

if I recall correctly. 


8 

0 What do you recall being said at that meeting? 


9 

A well, it was - i would call it kind of a 


10 

typical first meeting with a prospective client, where Mr. 


" 

Randall described to u, what his company. National Student 


12 

Marketing, was about, he described to us the background of 


13 

the company, how he had founded it himself several years pri 

or, 

14 

that it was a rapidly-growjling company, that it had some 

II 

15 

time earlier that year merged with another company and 


16 

had had a public registration of its stock. 


17 

He described the fact that the major emphasis 


18 

of this company, National Student Marketing, was directed 


19 

towards providing services for national-type companies, 


20 

major companies in the United States, in the area of pro¬ 


21 

viding services to the youth market, that is, providing 


22 

services whereby these national companies could reach the 


23 

youth market with announcements about their products or 


24 

services, to Identify with the youth market. 


25 

On the other hand, from our standpoint, that is, 
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Peat, Marwick's standpoint, we gave Mr. Randall some idea 
of how Peat ,Marwick, Mitchell was organized and what my 
position was, Mr. Hoerner's position was, the number of 
offices in the firm,and so on. A typical kind of meeting. 

Q Was there any discussion at that meeting as to 
where National Student Marketing Corporation would maintain 
its offices? 

A Yes, there was. i -.Randall indicated that the 
company had planned -- he had planned to move within a rela¬ 
tively short period of time. If I recall'correctly, the 
framework given was some time no latter than the next couple 
of years, but I can't recall that precisely. The company 
did plan to move its offices to New York City because they 
apparently recognized that that is where most of the major 
activities that they would be involved in would kind of be 
centralized. 

The reason for the offices being in Washington 
at that time were essentially that Mr. Randall, and his 
family, as I understood it, was from that area, and hence 
set up the office near home when the company first was 
founded. 

Q Subsequent to this meeting did you have occasion 
to attend a meeting in New York City? 
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A Yes. Shortly after that initial meeting — 
it may have been the following week; I think it was the 
following week - we were invited to attend a meeting at 

the then New York City offices of National student Marketing 
Corporation. 

Q Who was present at that meeting? 

A There were a number of people present. I 
really can't remember all the people that were there. 


Maybe I can describe what the purpose of the 
meeting was. That might give some answer to your question. 

Q Why don't you tell us who was present, if you 
recall, from Peat, Marwick, Mitchell? 

A From Peat, Marwick, Mitchell I do recall that 
Joe Scansaroli, who I had selected as the proposed Super¬ 
visor for that engagement, was with me, I was there,George 
Terry, the tax partner in our Washington office was there, 
so that he could gain some knowledge about this new client, 
to the extent that he would be involved in tax consultation 
with the company, and in addition I had arranged, because 
the company was planning to move to New York, I had arranged 
for a partner from our New York office to attend that meeting 
and it was someone in New York— I forget who I contacted, 
but someone assigned — Art Phillips, who was a partner in 
our New York office to attend the meeting for that purpose, 
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so that we would have some knowledge in our New York 
office looking toward the transition at some point of the 
client from Washington to New York. 

Q As Peat, Marwick is structured, if a client moved 
to New York what responsibility wouldyou maintain in regard 
to that client? 

A Well, the way Peat, Marwick is organized, we 
have — well, I don't know how many offices we had at 
that time. We have approximately 107 offices now in the 
United States. 

Our practice, our policy is to have the office 
in which a client's corporate headquarters or at least — 
there should be a distinction. It is usually the executive 
offices dealing with the financial activities of the client. 
The office inwhich that geographic area the company is 
located would be the so-called client office. So at such 
time as NSM would move to New York my responsibilities as 
a client partner would cease and some partner in the New 
York office would become the client partner for that 
organization. 

Now, if there was any additional work to be 
done in Washington, if they had operations in Washington, 
in ail likelihood I would have performed whatever services 
New York would request the Washington offices to perform 
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in helping them to complete any work 

° Y ° U told “ S Who was at th « n>eeting in New York 

fr ° m P6at ' MarWiCk ' Hitch -ll' a »*<*. who „ aa there from 
National Student Marketing's side? 

A Well, I know that Cort Randall was there, i 
believe Bernard Kurek was there. Mr. Randall. Sr.. I can 

recall Being at that meeting, and there were guite a number 
Of officers of National student Marketing, department 
heads of National student Marketing, people involved in 

various aspects of National student Marketing’s business. 

and there were other guests a.- 

g ests at that meeting being officers 

aS 1 reCa11 ’ ° f a Proposed acquisition, a company that 

had been talking to National student Marketing about 

possibly merging together. This particular one, as I 

recall, never did become a merger candidate, but it was a 

company from Salt Lake City. 

I remember that. it was involved in education 
programs for students in Europe during the summer. 
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2 

Q What was the nature of the discussion that took 


3 

place? Tell us the substance of what occurred at that 


4 

meeting? 


5 

A The purpose of the meeting that we attended 


6 

and the reason that we thought it would be a good idea to 


7 

attend at that point is that National Student Marketing 


8 

personnel, people from the various departments in National 


9 

Student Marketing, were telling, in essence — telling the 


10 

people that they were interested in possibly merging with, 


11 

what National Student _Marketing was all about, the manner 


12 

in which they reached the student market essentially at the 


13 

college levdi and to some degree the high school level 


14 

through their network of student representatives, so-called 


15 

campus representatives, and through various programs of 


16 

being able to mail directly to students at either their 

* 

17 

home or student — excuse me, campus locations based on 


18 

19 

mailing lists that they had available and that was -- part 

Eh terpujei" 

of that was oh aver r^MMRtntves, and that was how Larry 


20 

21 

Hoerner first became involved. 


22 

That was the purpose, to let these possible acquisition - 


23 

candidates, the officers of the company, know what National 


24 

Student Marketing was about. 


25 

Since we were becoming involved in the company 
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at that time, with the company as their auditors, 

it was an opportunity to gain some feel of what the company 
was about. 

Q Mr. Natelli, would you try again to speak up 

a little louder and speak a little more slowly. 

A Yes. 

Q Did Peat, Marwick, Mitchell become the auditors 
for National Student Marketing? 

A Yes, we did. 

0 At the time that you became auditor for NationaJ 
Student Marketing, in any of your discussions with Mr.Randalll 
did you discuss a question of who had been the prior auditors 
and any reasonthat that relationship had terminated? 

A Yes. i guess I should have mentioned that befcjre 
m the question you asked me. At the initial meeting with 
Mr. Randall that Larry Hoerner and I had, we did ask Mr. 
Randall, as would be customary, who had been doing the 
work, and I believe Larry Hoerner may have actually known 
this before, before we arrived at the office. We knew that 
another firm, Arthur Andersen & Company, had been the auditors 
of National student Marketing and we asked Mr.Randall 
why it was that he was interested in making a change from 
one accounting firm to another. 

0 What did Mr.Randall say on this subject? 
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A My best recollection was that he was essentiall 
discontent because during the previous year or more that 
there had been association withArthur Andersen, the fees 
that they were charging continually resulted in amounts 

)i 

that were considerably in excess of what they had estimated 
the fees would be. 

That was the essential reason. 

I do recall that we asked him.if there were any 
disagreements with Arthur Andersen, any professional 
areas, and he answered that there were none. 

We also, of course, asked or we also told him 
that it would be necessary for us in due course to contact 
Arthur Andersen to make such inquiry ourselves and had to 
obtain his permission to do that, which he did give us. 

MR. MARTIN: Can we mark as Natelli Exhibits 

j 

S and T these two documents. 

(Defendant Natelli Exhibits S and T were 
marked for identification.) 

Q I show you, sir, what has been marked as your 
Exhibits S andT for identification, and askyou if you 
would tell the ladies and gentlemen of thejury what those tv 
documents are, without 'describing the contents thereof? 
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A Exhibit S is a letter addressed to Mr. Everett 
Parkinson, a partner at Arthur Andersen 6 Company in 
washinaton, dated September 5,1968, sent by me, if i 
didn't already say that. 

Exhibit T is a letter fromMr. Parkinson to me, 
dated September 9, 1968. 

MR. MARTIN: Your Honor, at this time I would 

offer Natelli Exhibits S and T for identification into 
evidence. 

THE COURT: Is there any objection? 

MR. VELIE: No objection, 

(Defendant Natelli Exhibits S andT for 
identification were received in evidence.) 

MR.MARTIN: May I read these to thejury, your 

Honor? 

THE COURT: Sure. 

(Mry Martin read from Natelli Exhibits s & T 
in evidence to thejury.) 

Q Is it true then, sir, that in September Peat, 
Marwick & Mitchell was the auditor for National Student 
Marketing Corporation? 

A Yes, sir. 

Q And when did the work in preparing for that * 
audit begin, as best you can recall? 
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A It was right around the end of the fiscal year 
of the company, which was August 31,1968. I believe it 
may have commenced right before that time, either right 
before or right after that. 

Q When you first became the auditors for National 
Student Marketing Corporation, sir, were there any matters 
relating to that company that were brought to your attention* 

Let me withdraw that for a minute. 

Who was assigned to conduct the audit of National 
Student MarketingCorporation for Peat, Marwick, Mitchell? 

A Well, of course I was the client partner myself, 
the engagement partner. 

In addition, Joe Scansaroli was assigned as the 
supervisor on the engagement, John Johnston was assigned 
for at least some period of time as senior on the engagement 
and Doug Oberlander was assigned as the assistant accountant 
on the engagement. 

Q Would you tellthe ladies and gentlemen of the 
jury, Mr. Natelli, the type of responsibility that a partnei 
has with regard to an audit engagement? 

A Well, a partner has the,so to speak, full 
responsibility of the firmwith respect to an audit engagemex 
He is the individual who has the responsibility to maintain 
the relationships with the client with respect to whatever 
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services might be needed, be they tax or audit. He would 

hav. the responsibility of assigning people for the various 
services to the client. 

He would also meet with the member of management 
and to some degree as appropriate members of the staff under 
the supervisor manager in order to discuss matters that com. 

up during the engagement of a nature that require his 
decision. 

In essence, he has the authority to make what¬ 
ever decisions are necessary from a policy standpoint m 
conducting the work for the client. 

Q Does the partner generally get involved in the 
detailed review of the client's books and records? 

A No, I wouidsay usually a partner does not. 

Q WhenPeat, Marwick, Mitchell became the auditors 
of National Student Marketing, were there certain problems 
that were brought to your attention as the partner in charg^ 
of that engagement? 

A Well, it is a fairly broad question. 

My recollection is that the matters that I 
can recall as being of significance was, of course, the 
fact that we did have a situation where the company was 
relatively new, in existence a few years, but in terms of 
administrative area had a newly engaged comptroller who 
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was in the process of getting things straightened out 
administratively, had been there working on that since he 
arrived in June. 

hft.4vra.Uw 

So 11113 created a situation which re 

quired certain approaches with respect to how and when you 
get involved in doing audit work. 

It also was — there also were some acquisition) 
as I recall, in process at the time or contemplated, so 
there were immediately during that initialperiod some 
questions of how to account for acquisitions that came 
up during the initial month or two. 

For some time during that period of time during 
the audit what, of course,, is the major item of considera¬ 
tion which had to be given from an accounting standpoint 
is the fact that there were fixed fee-type business arrange* 
ments by the company which had to be considered by me in 
order to arrive at a decision as to how this matter should 
be accounted for and audited. 
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0 Wh8n did tHe ««•«•« Of the fixed fee con- 

tracts first come to your aHnnu-s 

on as best you can recall 

sir? 

My recollection is that it was either the end . 

of September or the beginning of October, somewhere in that 
time frame. 

o HOW was this matter brought to your attention? 

A My best recolledtion is that Joe Scansaroli brough 
it to my attention. I can't really recall how, whether he 

“ ith " " telephone d me or what. But Joe advised me 
that he had been in discussions with Cort Randall and 

Bernie Kurek about this area of the company's activity and 

felt that i Should join a meeting with them in order to 
discuss this aspect. 

o Did you have a meeting with Mr.Scansaroli 
and representatives of national student Mark.tingCorporation? 

A Yes, i did. 

o Where,as you recall, did that meeting take place? 

A My recollection is that it took place at the 
Offices Of National student Marketing in Washington. I ' 
can't recall specifically whetrher it was Bern!. Kurek's 
office or cort Randall's, but one of the office, there. 

0 Who was in attendance at that meeting? 

A I recall Cort Randall, Bernie Kurek, Joe 
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Scansaroli and me being at that meeting. I don't recall 


3 

that there were others, although there may have been. 


4 

Q Approximately when did this meeting take place? 


5 

A Either the end of September or beginning of 


6 

October, somewhere in that time frame. 


7 

Q Do you recall what was sfrid at that meeting? 


8 

Would you tell us the substance of what was said as best 


9 

you can now recall it, what Mr. Randall said, what Mr. 


10 

- 

Kurek said, what you said and what Mr.Scansaroli said? 


11 

A My best recollection is that the meeting was 


12 

mostly conversation between Cort Randall and me with from 


13 

time to time perhaps comments or observations being made 


14 

by Bernie Kurek and Joe Scansaroli. But it wait essentially 


15 

a meeting in which Cort Randall was describing to us this 


16 

area of activity called fixed fee type business. 

■ 

* 17 

Q Would you tell us what Mr. Randall said about 


18 

this subject? 


19 

A Well, Mr. Randall described to us this fixed fee 


20 

type business as being an area of activity that the company 


21 

had gotten into substantially during that fiscal year. 


22 

He spent a considerable amount of time explaining to us 


23 

what was involved in this activity, distinguishing it from 


24 

the so-called per inquiry type of activity in which the 

~ 

25 

company had been engaged ever since its foundation and real. 

y 
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aver since - that was the way in which the company got 
started, the per inquiry type. 

Q would you tell the ladies and gentlemen what 

he said about these subjects and the distinctions that 
he made? 

Well, as best I can recall, the suggestion was 
this: The per inquiry-type business, based upon which the 

company was founded, was an activity where the company 
through various means, either by sending out mailings to 
students or by having campus representatives place on 
campuses posters of various types, would be designed to 
obtain from the students some response. Hence the reason 
they called it PI or per inquiry type business. 

Now, the response from the students would repre¬ 
sent either their actually sending in money with some par¬ 
ticular order form to buy a product, let's say an alka- 
selzter plastic air-fillable pillow for their bedroom, 
that kindof thing — this is one of the type products — 
or a subscription for a magazine. Time Magazine, for example 
being one of the major clients of National Student Marketii i 
at that time, or just a questionnaire type thing, where 
a company might be interested in determining how students 
would react to certain types of programs and the queationnaji 
would be completed, sent in py the students. 
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Now, this per inquiry type business or in this 
per inquiry type business National Student Marketing 
would be paid by their clients based on the responses from 
the students. 

So for example for a magazine subscription, 
the way they got paid for that is the subscription would 
go to Time Magazine — I might be wrong; it might go to 
NSM and then Time — but whatever, based on the 

| 

subscription to Time Magazine, National Student Marketing 
would get some portion or perhaps all of the first year's 
subscription. I don't recall all the amounts, but 
they would get paid based on what the students' response 
was, either to a product, a questionnaire, to a service. 

He explained that as distinct fromthat type 
of business that the company had become heavily involved in 
during the year about which we were speaking was this fixed 
fee type business. 

Now, the contrast between the two is that in 
fixed fee type activity the aocount execs who had been 
brought into National Student Marketing during that year 
were in essence consultants, consultants to companies, 
consultants to companies like American Airlines, various 
large companies in the country, and their purpose or their 
business was to consult with these companies, develop or 
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help them develop ideas as to how they could reach the 
student market which National Student Marketing felt it 
was very knowledgeable about. Their activity was described 
as essentially being creative efforts in this whole 
field of reaching the youth market, as a result of which 
a client would commit to National Student Marketing to 
carry out certain programs of advertising methods either by 
mail or, once again, using the extensive campus rep system 
that had already been developed and in existence for some 

years, but it would be done at some agreed figure, some 
price. 

In other words, whether or not a student responae 
was involved had no pert to play, as we understood it, in 
this type business. It was based on the service, the 
ingenuity of the account exec in working with the client 
to get them to see how National Student Marketing could 
be of help to them, and going ahead with a program. 

0 Was there any discussion by Mr. Randall as 
to how the company had accounted for this in the current 


year or how the company felt this should be accounted for? 

A My recollection is that Mr. Randall suggested, 
recommended, however we may wish to put it,that this income 
that these commitments, the income from these commitments, 
be accounted for on the basis of the time that the account 
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executive received a commitment from his client/ and he 
also indicated to us during the course of that discussion 
that this is the way that the company had accounted for 
this income in the nine months statement that had been sub¬ 
mitted to its shareholders as of May 31, 1968. 

THE COURT: Mr. Martin, I ape ogize for interrupt¬ 
ing, but would you tolerate an interruption here. I have 
some other matters that have come up here that I have got 
to handle. Is that all right? 

MR. MARTIN: Certainly. 

THE COURT: Forgive me, ladies and gentlemen 
of the jury. We will take a recess at this point and 
I will take care of what I have to do and be back shortly. 

(Recess.) 

THE COURT: All right, Mr. Martin. 

BY MR. MARTIN: 

Q Mr.Natelli, just before we broke you were telling 
us about a conversation with Mr.Randall concerning his 
views as to how this income on these fixed fee contracts 
should be recorded and how it had been recorded. Did 
you tell us what he said'on those subjects? 

A My recollection is that he was recommending 
that the contracts be recorded the same as they had been 
in the company's May figures, which as I recall was to 
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record the total amount of profit on the contracts, in 

other words, 100 per cent of whatever the commitment 
gross profit was. 

0 When would this 100 per cent be recorded, what 
would be the date that would determine the recording of 
the income? 

A My recollection is that it was the date as of 
which a client committed to an account executive that 
they were going to use NSMC services. 

0 Did you reach any decision at this meeting as 
to whether or not you would approve this as an appropriate 
method for the company to report its income? 

A No,we did not, I did not. 

Q Did you and Mr.Scansaroli have any discussion 
at this meeting? Did you say anything in response to 
what Mr.Randall had stated? 

A Well, as best I can recall, there was some pre¬ 
liminary discussion of what the alternatives might be to 
record this type of business, to account for it. 

0 Did you reach a decision? 

A No. 

0 Did you and Mr.Scansaroli have any opportunity, 

either at that meeting or separately, to discuss among 
yourselves, between yourselves, whether this was an 
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appropriate method for the company to record its income? 

A I think I may have turned to Joe during that 
meeting or toward the end of it and asked him if he had 
any particular feeling about it and he indicated that 
he didn't, that it was up to me to give the consideration, 
and really we had no — I had no intention of arriving 


at a decision 


at that meeting, so we had sub¬ 


sequent discussions about it. 


Do you recall what Mr.Scansaroli said in 


that regard,sir? 


A Well, if I recall,Joe made a typical comment 
like "Well, I don't get paid to make those kinds of decisior 

Q You were the partner, I take it? 

A Right. 

Q And he was the supervisor? 

A Right. 

Q And the decision was whose, sir? 

A It was mine. 

Q Did you, after that meeting, have occasion to 
discus .: this further with Mr .Scansaroli? 

A Yes. There was some point after that initial 
meeting when Joe and I had additional discussions about the 
■wMe topic, fixed fee type business. 

q Where did those discussions take place as best 
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2 

you can recall? 


3 

A The best I can recall, they were in my office 


r 4 

in Washington. 


5 

Q Would you tell the ladies and gentlemen of 


6 

the jury the substance of that discussion between you and 


7 

Mr.Scansaroli. 


8 

THE COURT: First of all, let's be sure of some¬ 


9 

thing. Was there just one discussion or did you say, which 


10 

I thought you did, there were a number that you and Scan¬ 


11 

saroli had? 

I 

12 


I 

13 



14 



15 



16 



17 



18 



19 



20 
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THE WITNESS: Your Honor, I can't be definiti 

about that. M y best recollection is that we probably had 
a couple of conversations. Joe was in and out of the 
office on various matters. There was then one meeting 
at which some tentative conclusions were reached. 

THE COURT: I see. 

I take it, again, since I have interrupted alrea 
that this was some time in early October still? 

THE WITNESS: Yes, sir. 

THE COURT: Thank you. 

Q Can you distinguish between the discussions 
that you have mentioned to his Honor? 

‘°u mean can I actually place various conversa¬ 


tions? 

Q That's right. Can you distinguish what happened 
at one from what may have happened at another? 

A I know, for example, that we had to — at the 
meeting that we spoke of previously, I am sure that one of 
the things when we left that meeting what happened was 
the company was to accumulate the information about this 
particular type of activity which it had not yet accounted 
for on its books. There may have been some discussion betwe 
Joe and me beyond that as to how the company was doing and 
other information. 
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I really can't. I can't draw any di.tinction | 
between - i can't recall specific meetings that we may I 
have had during that period of time. 

0 Can you recall the substance of the discussions 
that you had with Mr. Scansaroli in these meeting, that tooJ 
Place subseguentto the time you had this meeting at j 

Which Mr. Randall and Mr.Kurek brought this fixed fee problem 
to your attention? 

A Yes. Essentially we were discussing the fact 
that we did have to account for this type business in some Jay 
and we discussed the alternatives that might have been po.s] 
ible to account for this type of activity. There was some 
discussion also at some point in there as to the audit 
aspects, the audit problems that might be involved. 

Q Take one thing at a time. What were the alterna¬ 
tives that were discussed? 

MR. VELIE: Your Honor, may we have who said I 

what to whom here rather thanthe subject matter? | 

Objection as to form. 

THE COURT: I am not sure that the form of the 
question is faulty, On the other hand, I agree with you, 
and ! assume Mr. Martin agree, with you, if w. can get it. 

Q The best you can recall, would you try end 
give us what you Mid and what Mr.ScanMroli said? 


. .. •■«««» - C, 



* 


« 


1 

gab-3 Natelli-direct 1836 


2 

A It is pretty difficult to remember which 

& 

3 

accountant said what in the course of a discussion about 


4 

these kinds of matters, frankly. 


5 

Well, maybe the best — well, I can recall 


6 

that what we were discussing pertained to how we might accoi 

nt 

7 

for this business. I think that I came.up with several 


8 

alternatives that we might consider and kind of bounce 


9 

them off of Joe Scansaroli, if you will, as to wh the though 

t 

10 

of them, and from what he knew about the records of the 


11 

company, how they might fit in the whole decision process. 


12 

We discussed -- I suggested, for example, 


13 

that one approach might be to consider deferring the costs 


14 

of this account exec fixed fee type program as of August 


15 

31, 1968, and trying to amortize — allocate these costs an< 

I 


16 

then amortize them over the fixed fee type contracts as 


17 

they were eventually fully serviced, so to speak, with 


18 

whatever third party services might be involved. 


19 

That was one approach that we kicked around. 


20 

I think on that particular one we concluded that it would 


21 

not be something that we oould do, although from an account* 

► 

22 

ing standpoint it was a perfectly acceptable alternative 


23 

in this situation. The company was doing a great deal 


24 

of building up of its services in its New York office 


25 

and the various expenses which would be involved here that 
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WOUld have to ba all ° cable ' if you will, and deferred, such 
as the costs of rents, secretarial services, travel, what¬ 
ever else they were, I don't really remember, that we had 
talked about. 

The records were such that it would be difficult] 
and the nature of services was such it would be difficult 
to distinguish between the various types of revenue servicej 
to the company that were forthcoming from these costs. 

It was difficult to arrive at that approach. 

One other approach that I suggested we could 
consider would be the so-called completed contract method 
where, in essence, you would not record any gross profit on 
any of these commitments until the ultimate future point 
in time when all of the services required to be provided, 
including the third party type items of putting posters 
up and mailing and so on, would be completed in toto, and 
at that point there would be a determination of the gross 
profit for recording at that time. 

of course, there was the method that Mr. Randall 
suggested, which we also did consider, and that method, as 
I described, was to take all of the gross profit in at the 
time of the commitment, and the other method that I suggeste 
that might be appropriate here in my reviewing it, was 
the so-called percentage completion method. 
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I discussed this with Joe as well. 

Q Did you have any discussion about the audit 
procedures which would be followed with respect to these 
contracts? Did you reach any tentative conclusion at this 
meeting as to what method would be adopted? 

A Yes. At a particular meeting which I am referring 
to the substance of these matters was being discussed. 

I reached a tentative decision based on my 
conversation with Joe that we would pursue the percentage 
of completion type accounting for this fixed fee type ac¬ 
tivity. 

Q Were there discussions at this same meeting 
as to the audit procedures that would be followed? 

A Yes, there were. 

Q What were those discussions, sir? Again if you 
can try and separate who said what it would be helpful, 
although I know it is difficult. 

A It was certainly on our minds that one of the 
problems that we had to face was the fact that the company 
was behind in terms of gaining control over its administrat: ve 
activities. So naturally irrespective of which method 
that we chose, this was a matter that we had under considera¬ 
tion . 

My best recollection of what we had tentatively 


\ 
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2 

concluded with respect to the audit aspects was that Joe 


3 

would visit with the account execs who were after all 


f 4 

involved in this activity, meet with them or a selection 


5 

of them at his choosing to discuss the commitments that the 

i 

6 

had, the type of business that they had from these clients. 


7 

would review their files to the extent available to determi, 

e 

8 

if whatever paper work might be involved concerning bu.ines, 


9 

meetings and so on would help to substantiate what had take, 


10 

Place, and since at some point in time here, and I c-an't 


11 

recall exactly when, but I think some time between the 


12 

initial meeting about which we spoke previously with Mr. 


13 

Randall and Mr. Kurek, some time between then and our tenta¬ 


14 

tive conclusion meeting, if you will, we were made aware 


15 

that because these commitments were oral, the client had 


16 

asked if there was some moans other than written oonfirmatio 

n 

17 

by which we would confirm with the client of NSM that these 


18 

commitments existed. 


19 

That was a consideration, and my conclusion 


20 

on that particular aspect of this whole problem was to in¬ 


21 

struct Joe that he should make telephone calls on a selectee 


22 

basis at random, so to speak, with or to the clients who 


23 

were the clients of NFM on these commitments. 


24 

0 Did there c °roe a time when Mr.Scansaroli did go 


25 

to New York to carry out this audit work that you and he 
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had discussed? 

A Yes, there did. 

Q Do you recall approximately when that was? 

A I know it was some time in October. 

Q Did Mr.Scansaroli report back to you on the worV 

that he did? 


A Yes, he did. 

Q Where did that meeting take place, as best 

you can recall? 

A I believe it was also in my office. 

Q When approximately was that? 

A I would guess the end of October. 

Q Again, was anybody else present? 

A Not that I can recall. 

Q Can you tell us what the substance of the con¬ 
versation was that you had with Mr .Scansaroli on that occasion, 
what you said to him, what he said to you, as best you can 
recall? 


A Essentially X asked Joe what the findings of 
his triF o New York were, and he described to me briefly 
that he had performed the procedures which I had instructed 
him to, he had met with account execs, had reviewed their 
files and had made telephone cdalls. 
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t: Dld you at this meting reach any conclusion 

as to whether or not it would be appropriate in light of 

everything you knew at that tire for the company to record 
income on these contracts on a percentage of completion 


basis? 


^es. i arrived at a conclusion after speaking 


to Joe that we would account for this fixed fee type 
activity on a percentage of completion type basis. 

MR. MARTIN: May I-have Exhibits 3 and 5, 


Mr. Velie? 


(Pause.) 


0 I place before you,Mr. Natelli, Government Exhit it 
3 in evidence, which is the special sales work binder, 
is that correct? 

A Yes,sir. 

0 Did Y° u have occasion to review that document 
after it was prepared, sir? 

A I think I may have reviewed it at a time when it; 
was not yet complete, probably in the course of my dis¬ 
cussions with Joe Scansaroli with the work he had done. It 
wouldnot have been a review in detail, as I recall, but 
kind of browsing at pages that represented his notations 
of some tracts of what work he had done. 

Q The decision that was made,sir, to permit the 
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company to record the income on this basis, was that your 
decision? 

A Absolutely. 

Q Was that your responsibility as a partner in 
charge of that engagement to make that decision? 

A Yes, it was. 

Q Was it Joe Scansaroli's responsibility to make 

that decision, sir? 

A No, sir. 

Q Were you aware at the time, sir, that you made 
that decision that the decision might mean the difference 
between a profit and a loss to National Student Marketing 
Corporation? 

A I amnot sure that I was aware t*;at it would 
represent a difference between the profit or loss to the 
company, but I certainly knew that it was a significant 
matter, and the results of that decision would have some sic 
nificant effect on the company's reported earnings, yes. 

Q I show you Government Exhibit 5, Page 16. That 
document reflects unbilled receivables and accrued cost 
and estimated earnings on contracts in progress. Note 3, 
and the figure $1,639,992. 

Who was it, sir, that determing that that 


V.IITHKH OIS’ "ICT COURT Hf *<1* I I u< rOURT MOIlSC 






184 3 


gab-10 v , . ,, , 

Natelli-direct 

should be used for fh«* ^ 

usea tor that asset account? 

A I made that determination. 

° Not ® 3 «f«rred to therein reads: 

"Contracts in progress." who drafted that 

note, sir? 

A I did. 

in drafting that note did you try and distribute 
the situation a. underst^ it with regard to the theory 
on which National student Marketing was boohing income 
on these commitments? 

A I did, sir. 


!»$** 


•' 1 Ml PN plS 


tt rouni ni He 


• • * l v tt-RTU' 



Tk 5 


jhb-1 


Natelli-direct 


1844 


Q Will you turn, sir, to the page where the 
auditor's report appears in that document. 

Do you have that, sir? 

A Yes. 

Q Is the name Peat, Marwick, Mitchell in script 
photocopied in that document? 

A Yes, it is. 

Q Is that a reproduction of an actual signed 

document signed on behalf of Peat, Marwick, Mitchell & 


Company? 


Yes, it is. 


Q who signed that document? 


I did. 


Q You recall that there has been reference to 
the special sales binder. 

MR. MARTIN: I would like to read a portion 
of Mr.Scansaroli's writeup of October 26 at this time, if 
I may, your Honor. 

(Mr. Martin read from Government Exhibit 
3 in evidence to the jury.) 

Q Mr. Natelli, would you tell the ladies and gent) 
men of the jury to whom the auditor's report that you signe< 
is addressed? 


A The board of directors and stockholders. 
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2 

National Student Marketing Corp-ration. 


3 

Q 0088 that re P° rt th «t you signed bear a 


4 

date, sir? 


5 

A Yes,it does. 


6 

0 What is the date of that report? 


7 

A November 14, 1968. 


8 

° WaS that the date that the financial statements 


9 

were actually issued, sir? 


10 

A No. They in all probability were issued some 


11 

time later than that date. 


12 

U What does the date represent as far as the 


13 

auditor's report is concerned? 


14 

A The dating of the auditor's report represents 


15 

the date as of which what we would refer to as field work is 


16 

substantially completed. This is the time at which most 


17 

of the work which involves being at the client's office is 


18 

completed and hence a date which signifies the completion 


19 

Of the substantial portion of the work. 


20 

0 Directing your attention, sir, to early 


21 

December 1968, did you have occasion to have a meeting with 


22 

representatives of National student Marketing Corporation? 


23 

A Yes. 


24 

° Can 70X1 fix the approximate date of that meeting 


25 

sir? 
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A There was a meeting somewhere near the beginning 

3 

of December. Through looking at some documents recently 

4 

in preparation for this trial, it was I think December 8 

5 

or 9, something like that. 

6 

Q Who attended that meeting as best you can recall 

7 

A I can specifically recall Bernard Kurek, Cortes 

8 

Randall, Joe Scansaroli and I being present. I seem to have 

9 

a hazy recollection there may have been other individuals 

10 

in the room during the meeting, but I am not sure who they 

11 

were. 

12 

Q Do you recall whether or not John Buck was 

13 

present? 

14 

A I am not sure, but he may have been. 

15 

Q Where did this meeting take place? 

16 

A At National student Marketing's offices, either 

17 

Mr. Kurek's or Mr. Randall's office. I am not sure which. 

18 

Q Will you tell us, sir, what was said at that 

19 

meeting by the various people, and as best you can recall, 

20 

give us the substance of that meeting, what the various 

21 

people said. 

22 

A Well, my recollection of that meeting is that 

23 

it was what we refer to as a sort of exit interview. It 

24 

was a meeting at which we meet with the client and discuss 

25 

matters that have come to our attention daring the course 
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of the audit, which had fairly recently been completed, 
and discuss with them our recommendations as to what 
corrections or improvements we suggest are necessary, and 
at this particular meeting certainly the emphasis of the 

meeting that 1 can reca11 ^ that I discussed with the clieijt 
the fact that while we had faced the situation and dealt 
with it when we came into do the audit as of 8/31/68, 
with respect to their accounting and so on, especially in 
this area of fixed fee contracts, recognizing that they 
were in the process of trying to get things straightened 
out, leaned up, and so on, and we had to deal with the 
situation as it then existed, most of our recommendations 
dealt with their getting under administrative control their 
various accounting matters. 

In particular, I know that one of the important 
elements of that meeting was the recommendation on a 
prospective basis from that point forward ^record commitment] 
on this fixed fee type business on the basis of a written 
commitment. * 

Q Was there any -- 

A Excuse me. Which brings to mind, I do know 
because of what occurred there was one other individual 
present -- that was John Davies -- at that meeting. 

0 Was there any discussion of the confirmation 
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procedures that Peat, Marwick, Mitchell woiil^ use for 
the audit the following year, 8/31/692 

A Yes. In connection with the discussion that 
I had, sayiny "Look, you know, we dealt with what we found 
here and dealt with it appropriately, as we considered," it 
was made clear to NSMC that with respect to the following 
year 8/31/69 audit that we would expect them to be in a 
position where we could send written confirmations on this 
fixed fee type business. 

Q Was there any discussion at this meeting about 
any other records that National Student Marketing Corporaticn 
should maintain with regard to these contracts? 

A Yes. In the sense of discussing the administra- 
tive matters which had to be improved in this area, we 
recommended to the client that time logs be established so 
that the account executives would report on a periodic 
basis — I don't recall it was weekly or bi-weekly — but 
a periodic basis, record their time that they were spending 
on the various client commitments, and submit these to the 
accounting department so the accounting department could 
maintain records of time by account executive by client 
contract. 

Q Do you recall anything else about that meeting, 

sir? 
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A I think there were some other forms discussed 
along that nature, including a status report, which — i 
forget the frequency — but once again, a status report by 
which the account exec would indicate to the accounting 
department his then current estimate of what his percentage 
of completion was on a particular contract. 

Q I show you, sir, your Exhibit G. Would you 
tell us please what that is. 

A This is a form of program commitment letter whi^h 
was the result of the meeting that we just discussed. My 
best recollection is that it was drafted by John Davies, 
who was then an outside counsel, legal counsel, to the compiny. 
He drafted it. I may have made some chemges from some 
original draft. I really can't recall. But it was basic¬ 
ally his drafting a form of letter which from his standpoint: 
as an attorney he advised me he considered would be an 
appropriate binding contract in written form and from my 
standpoint as an accountant I agreed that it served our 
purpose in seeing to it that the company was improving its 
administrative practice in this area. 

U When was that letter prepared as best you can 
recal1? 

A My best recollection, sir, is that it was a 
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few days after that meeting that w discussed. 


Q Directing your attention, sir, to the period 

from December to early May of 1969, did you have any contact 
with National Student Marketing Corporation or any of its 
officers or agents during that period? 

A Yes, certainly. 

Q Can you briefly, sir, tell the ladies and gentle¬ 

men of the jury what the nature of your involvement with 
National Student Marketing Corporation was during this peric< 
from late December to let's say the end of April 1969, 
late December 1968 to the end of April 1969? 

A My essential involvement at that time — the 
audit for '68 at that point was something that was behind 
us, was history — my essential involvement was with respect 
to various mergers that the company was considering, either 
that they had actually gotten Involved in or were considerirg 
as prospective mergers, discussing with them matters of 
accounting treatment which should be accorded to these 
mergers. That I would say took up most of whatever involve 
ment I had with the company at that time. 

Q What were the matters of accounting treatment 
that you were discussing, sir? 

A Well, I would typically receive a phone call 
from Jim Joy, who was I believe a member of the board and 
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a partner in the company's investment banking firm, or Mike 
Matthews at the law firm of White * Case, which was the • 
company;s outside counsel, or perhaps sometimes John Davies, 
..here the> would tell me about a prospective or a definite 
merger candidate that they had and would ask me what the 
accounting treatment would be that would have to be affords 
to the transaction if it went through as was being con¬ 
templated in terms of what the exchange of shares or notes 
or cash was between the party! Essentially this involved 
the distinction between what is called purchase accounting 
and pooling of interests accounting and it was a very 
problematic area during that time, and phone calls would 
come in fairly frequently to discuss these matters. 

Q During this period, sir, did you have — again 
we are talking about December '68 through late April '69 — 
did you have any occasion to discuss the fixed fee contractu 
with anybody associated with National Student Marketing 
Corporation? 

A some time during that period, I believe in the 
month of April, I was advised as to certain writeoffs that Ui 
company was going to have to make with respect to these 
contracts,yes. 

Q Prior to that time in April when this qua.' tion 
of the contract writeoffs came up, before that, going back 
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trial preparation. 


Q Cm you say definitely whether or not you have 


ever seen it before? 


I would be hard put to make a statement that 


I never saw it. i don't recall seeing it. 


vou will recall Mr. Kurek also testified about 


a meeting he had with you in March of 1968 attended by you. 


Mr. Kurek and Mr. Randall - i believe he said he thought 


it was a Saturday meeting - at which there was some dis¬ 


cussion about the contracts of Nationalstudent Marketing. 
Do you recall that testimony? 


Yes, I do. 


Q Do you recall attending such a meeting? 


l am sure that I may have attended some meeting 


on a Saturday with Mr.Randall and Mr. Kurek, but I cannot 


recall any discussion about the contracts in the way that 


Mr. Kurek has testified here, no. 


You started to tell us before about an event 


in late April when it was brought to your attention that 


certain contracts would have to be written off. when did 


this occur, sir, and how did this matter first come 


to your attention? 


My best recollection, it was some time in April 


that in the course of a telephone conversation I believe 
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2 

with John Davies, or it may have been Cort Randall, but 


3 

my best recollection is that it was probably a phone call 


4 

with JohnDavies in which he advised me about the fact that 


5 

— I can't think of the individual's name now — Ron 


6 

Michaels — Ron Michaels, who was an account exec of Nations 

1 

7 

Student Marketing, had been discharged by the company, the 


8 

reason for his discharge was because of unethical conduct, 


9 

and that the company had learned he was taking kickbacks 


10 

from certain suppliers of the company, and consequently 


11 

he was discharged. 


12 

He advised me that as a result of that there 


13 

were some chanqes in client responsibilities and that in 


14 

this connection it was learned that his contracts were no gc 

od, 

15 

they were never commitments in fact. 


16 

I can't recall’precisely why I was having this 


17 

phone conversation with John Davies — it was a call that 


18 

I believe he made to me — but I am pretty sure that it was 


19 

in the course of that phone conversation that this was dis¬ 


20 

cussed. 


21 

As a result of this I spoke to Cort Randall, 


22 

because it did concern me, of course, to hear this. I 


23 

may be mixed up in the order of whether Cort Randall 


24 

told me first and then I spoke to John Davies to, you know 


25 

confirm from one to the other and get more details, but my 
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best recollection is I spoke to Davies and then I spoke 


3 

° Cort Randa H on the phone when I found out about it and 


4 

confirmed the information I had received in the first 


5 

telephone call, and it was my understanding that as a resull 


6 

of Ron Michaels being discharged some other account execs 


7 

had been assigned to his contracts and in the course of 


8 

pursuing these client contacts it was discovered that client 


9 

commitments never in fact existed insofar as the clients 


10 

were concerned. 


11 

Q In the course of these conversations with Mr. 


12 

Davies and Mr.Randall diu -hey suggest to you, sir, how 


13 

these writeoffs should be made on the books of National 


14 

Student Marketing Corporation? 


15 

A No, they did not. 


16 

Q Was a decision made as to the method for writinc 


17 

off these contracts on the books and records of National 


18 

Student Marketing Corporation? 


19 

A Yes, there was. 


20 

Q Who made that -ecision? 


21 

A I did. 


22 

Q Did you discuss that decision with anyone else 


23 

before you made it? 


24 

A i am quite sure I discussed the matter with Joe 


25 

Scansaroli to advise him of it. It may have been in the 
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course of other discussions, but I would think that it 


3 

was an important enough matter that I probably mentioned 


4 

ic to Joe when it did happen. That may have been before 


5 

or alter I had already decided. I am not sure. 


6 

I do recall telephoning Bernie Kurek to find 


7 

out if he knew about the Ron Michaels situation, since he 


8 

had not mentioned it to me, and I remember when I phoned 


9 

Bernie Kurek he said no, he didn't, he was not aware of 


10 

the fact that this situation had developed and the contracts 


11 

had to be written off, and I told him what I had learned and 


12 

suggested that he find out about it and that I was giving 


13 

consideration to it, and I think at that point I had 


14 

reached a tentative conclusion that it would have to be writ 

ten 

15 

off retroactively. 


16 

That is my recollection of who in the way of 


17 

individuals I discussed this with once I had gotten to or 


18 

was making my decision. 


19 

Q Did Mr. Kurek suggest to you how these contracts 


20 

should be written off? 


21 

A No, sir. 


22 

Q What was your decision with regard to how these 


23 

contracts should be written off on the books of National 


24 

Student Marketing Corporation? 


25 

A What was my decision? 
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Q Yes. 

That they be written off retroactively to 
August 31, 1968. 

Q What was the basis of your decision? 

A The basis of my decision was ray consideration 
of the fact that the booking of these contracts in August 
31, 1968, was based on an understanding that there was a 
client commitment to National Student Marketing to use cer¬ 
tain services. 

I was now being told by the client that it 
turned out that this commitment apparently never existed, aijd 
consequently, had we known at the time about Ron Michaels 
and his apparently not having had these commitments, then 
we would not have reported it in the first place, and it 
was my decision that in view of that this represented what 
in essence would be a prior period correction and the 
retroactive adjustment was necessary. 

Q That, was your decision? 

That was my decision. 

It was not Joe Scansaroli's decision? 

No, it was not. 

Directing your attention to approximately the 
same period, late April, early May, did you have any occasion 
to discuss with anyone the question concerning the provision 
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for deferred taxes that was set forth in the original 


report you had issued with respect to the financial state¬ 
ments of National Student Marketing, which is now contained 
in Government Exhibit 5? 

A Yes, sir. 

Q Would you tell us, sir, with whom you had these 

discussions as best you can recall? 

A My best recollection is that Joe Scansaroli 

brought to my attention that Carol Raimondo had in the court 
of preparing the tax return of the company for the year 
ended August 31, 1968, determined that in her opinion we 
had incorrectly provided in the accounting statements for 
deferred taxes and that Joe and she had had some discussion 
of this, and had concluded that that was a fact. 


e 
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0 Any other disoussi °'> that you had with anyone 

else? 

A Weli, obviously when I heard about it, it was a 
matter of concern, and I got together the parties who 
would have been involved in such a matter, Joe and Gene 
Holloway, the partner in charge of our tax department, 
and I would have thought that Carol Raimondo also may have 
been at this meeting. 1 Know there was a meeting in my 
office shortly thereafter. i „ as advised about it, 
whatever time it took to get together on it. 

The matter was discussed and, if i recall, it 
was Gene Holloway who advised me that,yes, he was made 

aware of this by Carol and had looked at it and concurred 
in the decision. 

So it was, after I heard about it and heard the 
discussion, I understood what they were telling me, and 
I agreed with what they said. 

THE COURT: You are looking at Government 

Exhibit 5, right? 

THE WITNESS: Yes. 

THE COURT: What page are you looking at? 

THE WITNESS: I just happened to be looking at 
Page 18, sir. 

THE COURT: is that because there is some 
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2 

figure there that refreshes your recollection and, if 


3 

so, I am curious to know what is that figure? 


4 

THE WITNESS: No, there is no figure here that 


5 

happens to refresh my recollection. I am looking at 


6 

it because counsel asked me to look at it. 


7 

THE COURT: I agree withyou. I was puzzled 


8 

as to why he asked you to look at this in this context. 


9 

MR.MARTIN: Let me see if I can clarify 

• 

10 

that. 


11 

THE COURT: And also are you telling us that 


12 

you heard this from Scansaroli in May of 1969? 


13 

THE WITNESS: It was April or May, sir, in that 


14 

time frame. 


15 

THE COURT: You would agree with me, there is 


16 

nothing on the pages that you and I are looking at that'.has 


17 

anything to do with this particular figure as such, is that 


18 

right? 


19 

THE WITNESS: Well — 

• 

20 

MR. MARTIN: May I — 


21 

THE WITNESS: Your Honor, there are figures 


22 

in the statements,a. part of which figures cure represented 


23 

by the matter that we are discussing. 


24 

THE COURT: There is no specific figure that 


25 

would be directly attributable to the kind of figures that 
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Mrs. Raimondo had reported to Scansaroli to be in error? 

THE WITNESS: That is basically correct, sir. 


THE COURT: I understand. Thank you. 

- Q What is the amount of the provision for deferre 
taxes. Federal taxes, shown in that financial statement? 

A There is an aoount for provision for Federal 
and State deferred taxes of $241,769. 

Q What is the difference between the statement 
that was reported on, which is before you in Government 
Exhibit 5, and the tax return that was filed? 

A I am sorry. What is — 

Q The tax return that was filed, was that a 

consolidated return? 

A At that time I don't believe so, sir. 

Q Is the report a consolidated report? 

A Yes, it is. 

Q So are the figures that would appear on the 

tax return somewhat different thanthe tax figures that appei 
in the reixjrt? 

A Yes, they would have been a portion of what 
appears here. It would be the National Student Marketing 
Corporation parent portion only, as I recall. 


SOUThtHN Ollf'ICT CO»«» Ilf pnsif»5 t. *, , CHATHOIISF 



1 


gab-4 


Natelli-direct 


1862 



2 

Q As the result of the meetings that you had 


3 

with Mr. Holloway and Mr.Scansaroli and discussions with 


4 

Mrs.Raimondo, was the conclusion reached as to the 


5 

magnitude of the over statement of the deferred tax provision 


6 

A Yes, sir. 

► 

7 

Q Approximately what was the amount of that. 


8 

as best you can recall? 


9 

A As best I can recall, it was the entire amount 


10 

of the taxes thathad been provided on National Student 


11 

Marketing Corporation's parent portion of the financial 


12 

statements. My recollection is about $190,000, sir. 


13 

MR. MARVIN: Your Honor, do you intend to take 


14 

a further recess this morning? 


15 

THE COURT: I certainly can. 


16 

MR. MARTIN: Any way you prefer. Judge. 


17 

THE COURT: All right. Perhaps that is a good 


18 

idea. We will do it right now. 


19 

We will take another recess, ten minutes, ladien 

• 

20 

and gentlemen. 


21 

(Recess.) 


22 

(In open oourt; jury present.) 


23 

MR. MARTIN: May I proceed, your Honor? 


24 

THE COURT: Pleasf'do. 


25 

U Mr. Natelli, I put before you Government Exhibit 

».*••! MM r •* * * T *»*•»• > . .1 r,T» r 
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Would you read the first two entries on that 
page so that the ladies and gentlemen of the jury know 
what we are talking about. 

A The first of the two? 
q That’s right. 

A The first entry reads, "Debit to accrued costs 
and unbilled contracts, $489,812. Debit to deferred income 
taxes payable, $188,750. Credit to unbilled receivables, 
$678,562 (see explanation for J.e. No. 2)". 

Q What is the next entry? 

A Entry No. 2, "Debit service revenue, $678,562. 

Credit cost of service revenue, $489,812. Credit provisioij 
for deferred income taxes, $188,750. Explanation,based 
on subsequent facts, it was decided to adjust three contracts 
entered into by Ron Michaels, (1) Clairol, (2), Cheseborough, 

and (3), Ban. This, in effect, is the same as a reclassifica¬ 
tion entry for report purposes." 

Q Did you review that entry at the time it was 

made? 

A I don't recall that I did, no. 

Q Did there come a time,sir, that you learned 

that the entry had been made? 

A Yes, sir. 
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Q How did that coroe to your attention? 

A At some point after the decision to write off 
the Ron Michaels contracts and the matter of the deferred 
tax retroactive adjustment being brought to my attention, 

- ^sked, l believe, Joe Scansaroli in the course of one 
meeting what had progressed in terms of those entries havinc 
been calculated, che amounts being calculated and the entries 
being made. 

Q what did Mr.Scansaroli say to you on this 
occasion? Before you tell us that, do you have any recoil ac¬ 
tion of where this conversation took place? 

A I believe my office or certainly in the Peat, 
Marwick's offices in Washington. 

Q Approximately when did that occur? Do youhave 
any recollection? 

A 1 would have to think it was some time in May 

of 1969. 

Q Will you tell us, sir, what Mr .Scansaroli said 
to you on that occasion as best you can recall? 

A The best recollection is that Joe indicated to 
me that the amounts had been calculated and the entries madu 
and that the aim ant of the retroactive tax adjustment was 
very close in amount, very similar in amount to the amount 
of the Ron Michaels contracts on the books that had to be 

v mi n* hn oi% ' 'K T roii« r 11- Hi « • cm m mmih* 
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written off, that is the gross profit on the Ron Michaels 
contracts on the books that had to be written off. 

I am quite sure, although it is a little hazy 
I am quite sure that he told me that because the amounts 
were so similar, that he had actually made the entry in the 
same amount rather than leaving any small net difference 
between the two. 

Q Was there any discussion about any other contra< 
that Ron Michaels had had? 

A Yes. I think it was the same discussion, and 
I don't know if it resulted from my asking a question of 
Joe or his giving me some further explanation, but somehow 
or other the point came up that the three contracts that 
Joe had determined were on the books and to be written off 
were not all of the Ron Michaels contracts. 

To say it differently, my recollection is that 
he told me that there was an additional Ron Michaels contra< 
that the company either had or was about to write off in 
the year d/Jl/69; in other words, before having brought 
this matter to their attention as to our decision of how 
to handle the Ron Michaels contracts. 

0 Did you have any discussion about that fact, sii 
A Yes. It was my ~ when I heard that I told Joe 
that unless we knew of anything different as to that one 
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contract, that notwithstanding the fact that there might 
be some net resulting difference in amount because this woul 
exceed, therefor, the amount of the tax credit, that the 
entry should also be made the same way. Presumably the 


d 


Some. 


eey reason for that contract being no good is the reason 
for the other three, so far as we knew at that time. 

Q I ask you to turn to the following page, and is 
there an entry on that page? 

A Yes. 

Q What is that entry? 

A Entry No. 5. 

Q What does it state, sir? 

A It is "A debit to accrued costs for $49,200, 
a debit to revenue for $70,200, a credit to cost of sales 
for $49,200, a credit to unbilled receivables for $70,200. 
Explanation, to adjust Listerine contract per explanation 

on J.E.2." 


Q Is JE 2 one of the two entries you previously 
read,sir? 

A It is, sir. 

Q At the time those entries were made and you 
had these discussions with Joseph Scansaroli, did you have 
any intention to deceive or mislead anyone? 

A Absolutely not. My intentions were quite the 
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opposite, sir. 

Q Did you intend to do anything other thanvto 
make an honest decision on the problem that was presented 
to you as the engagement partner in charge of the NSMC 
account? 

A That is what I intended to do, sir. 

MR.MARTIN: May I have Government Exhibit 14, 

please? 

(Pause.) 

Q I put before you, Mr. Natelli, Government Exhibit 
14, which is a memorandum from B.J.Kurek to C.W. Randall, 
date June 3, 1969, in re meeting with Tony Natelli. 

Would you, sir, be good enough to read that doc\j- 
ment to the ladies and gentlemen of the jury. 

A Yes, sir. " I mat with Tony this morning from 
9:30 to 11:00 incidental to our phone conversation yesterday. 

I reviewed with him the progress our profit-planning and bu< gel 
were making, the finance committee ideas incidental to 
a master cash pool and tax effects of consolidated Federal 
tax returns and stock options. After discussing the 
above and setting the atmosphere of the meeting, the subject 
of the meeting was changed to that of NSMC's manner of 
booking contracts. Cort,quite frankly Tony is very 
concerned about this situation. Last fall he felt that 
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the manner in which he allowed us to book contracts would 
be a cyclical deal. In other words, we would be selling 
and delivering on contracts in the same quarter that 
financial reports were made. He now sees the situation 
as one where commitments either make or break us and 
we are not performing in the period the sale is made. 
Furthermore, he anticipates that unbilled receivables could 
be as high as $4 million at August 31, 1969. If so, he 
will have to give us a qualified opinion or perhaps no 
opinion. This is very serious since it could adversely 
affect our registration this fall. He stated that people 
working under him are uncomfortable with this situation 
and if anything were to happen, their certificates and car/ceig 
would be at stake. Cort, he has reassessed the situation 
and I feel is rather firm in his conviction and is going 
to be hard to move. Therefore, due to the seriousness of 
the matter a.;d my feeling of his conviction, this is a very 
serious matter for NSMC. I invited him to our finance 
committee meeting of June 9, 1969, at 3:00 P.M." 
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Q Do you, sir, have a specific recollection of 
a meeting with Mr. Kurek as reflected in that memorandum? 

A I cannot, sir, say that I recall a specific 
meeting which this memorandum speaks of. 

Q Do you recall, sir, whether in late May or early| 
June of 1969 you had occasion to have discussions with Mr. 
Kurek in which you expressed concerns about various matters 
relating to National Student Marketing's accounting? 

A Yes, sir. This memorandum may well be of one or| 
perhaps several such meetings. 

Q What do you recall about these meetings that 
you had with Mr. Kurek? Can you separate them in your mind 
at this time,sir? 

A My best recollection is that there was a meetingj 
at which we discussed some concerns that I had and I 
can't recall all the matters that he portrays here as being 
part of that discussion. 

On the other hand, I am not saying they weren't. 

I just don't recall them. 

Q What is -- 

A I do recall there was a meeting which was follotjed 
by a meeting in New York a snort period thereafter. 

Q Let's go back first to the meeting with Kurek 
that you recall. Will you tell us what you recall having 
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said to Mr. Kurek and what he said to you in f'.he course 
of that meeting. First, where did that meeting take place 
as best you can recall? 

A I think it took place in our office, but I 
am not really positive. 

Q Do you recall how long the meeting took? 

A My best guess would be it was rather short, 

maybe a half hour or 30. But I really can't — I c-an't be 
that specific, sir. 

Q Do you recall the substance of what was said at 
that meeting between yourself and Mr. Kurek, what you said 
to him, what he said to you? 

A I recall at that meeting with Bemie that I 

was expressing to him my very strong concern over the fact 
that the company had insisted on considering at that point, 
a letter they had received from Pontiac as being an appro¬ 
priate letter for the recording of the so-called Pontiac 

commitment. My concern was over the fact that we had 
agreed at a meeting back in December that on a prospective 
basis the commitments of the company would be recorded 
on their books based on a certain form of commitment letter 
Ever since I had been informed about this Ponti 
letter I had told Bemie Kurek that it was not the form 
we had agreed upon and it was different to the extent that 
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I did not feel it served the purpose that the commitment 
letter was to serve in terms of representing a firm commit¬ 
ment. 


That was the principal matter that I recall 
being the nature of discussion. 

Q I put before you Government Exhibit 12. Is 
that the letter to which you had reference in this con¬ 


versation with Mr.Kurek? 

A Yes, sir. 

Q Would you tell the ladies and gentlemen of the 

jury what it was in that letter that gave rise to your con¬ 
cerns? 

A The letter contains the words "We are now planning 
to implement student influence proposals that would result 


in gross billings of 1.2 million dollars," speaking of 
a total of $1.9 million in the previous paragraph. 

The poi/nt is / this is now sjuj£b£xl, "We are now 
planning to implement," and we had agreed on some specific 
language in a commitment letter that would indicate that 


there was in fact a commitment to use, which was the letter 
that Mr.Davies and I had drafted. 

Q Is that Exhibit G, your Exhibit G, sir? 

A Yes. 

Q What is the language of that letter to which you 
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are referring? 


\ 


A "This, is to confirm our verbal commitment to Mr 
blank that some time during blank period we will utilize 
National Student Marketing Corporation to undertake a marks 
ing, promotional and/or advertising program representing 
a gross billing to us of approximately blank dollars." 

Q In addition, was there anything else said at th 
meeting that you recall having with Mr. Kurek? 

A Well, as I am sitting here my recollection is 
that one of the reasons perhaps for the timing of this 
meeting is that we had been working on previous to this the 
so-called first attempt or first draft of a proxy statement 
and in that connection certain work had been done which 
was lapsed because of a delay in the eventual proxy filing 
and it was at a time I think when the company went ahead 
and issued unaudited six months financial statements. At 
least, it was around this time, as I recall. It was either 
something they were about to do or did do. 

Hence my reason for extreme concern that they 
would in their unaudited statements do something, follow 
some policy that they knew doggone well was something that 
I did not agree with,and this was also at a period of time 
when relatively shortly before this we had a question of hoi 
to account for income on New England Travel, about which 
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there was soma testimony yesterday from Mr. Holton, and 
they tried to push me to record income in advance of 
when I thought it should be recorded on New England Travel. 

It was also around this period of time, as I 
recall, that Mr.Kurek or somebody, either Mr. Kurek or Mr. 
Randall, but I think it was Mr. Kurek, advised me 
that they were considering a method of percentage completion] 

accounting on another area of activity, which was for their 

• * 

subsidiary National Manpower Register, which I did not 
agree with. 

What I was concerned about is that the company 
was becoming aggressive in what they ware doing, doing thing^ 
or trying to do things that I did not agree with. 

Here we were in June or thereabouts. I was 
looking ahead to my next responsibility with this company, 
which was the 8/31/69 audit, and that is what I was concernejd 
about, and I made sure that Bernie Kurek was aware of my 
concern, and it is ray best recollection that it was 
I that asked to have a meeting with him and Mr. Randall to 
make sure that Mr.Randall was aware of my ooncerns. 

I also recall at that meeting, if it is the 
total meeting or if it was one right within the days around 
there, that Bernie expressed to me a point of view that 
why was l getting so concerned about the company's activitiJei 


a 
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and their unaudited etatements and I explained it to him. 

I didn't want to get into a situation where we would get to 
8/31/69, gat involved in the audit, and have to do things 
because the company wasn't following our procedures. He 
told me — he understood, I guess — I can't lay words 
in his mouth, but he inferred to me that certain officers 
of the company felt I was being unfair to them because of 
some of these decisions I was making and I told him if he 
didn't like it he could sure get some other auditing firm in 
there . 

Q Do you recall anything else about that meeting uith 

Mr.Kurek? 

A Not that I recall recall right now, sir. 

MR. MARTIN: Mr.Velie, could I please have 

Government Exhibit 16, I believe it is. 

I can use my copy. 

Q I show you Government Exhibit 16, Mr.Natelli, 
which is a document in evidence. Before you testified here 
today, did you have occasion to review that document? 

A Yes, I have. 

Q bid you,sir, in fact attend a meeting at Nationil 
Student Marketing's offices in New York City some time in 

early Juna 1969? 
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2 

A Yes, I did. 


3 

Q Do you recall,sir, the date of that meeting? 


r 4 

A 1 have no reason to contradict this June 9th 


s 

date that I see here. ' I am not sure. it certainly wasn't 


6 

June 10, because that is our anniversary. 


7 

Q Certainly it was around that time, is that 


8 

correct? 


9 

A Yes,sir. 


10 

Q Where did this meeting take place? 


11 

A In the New York offices of NationalStudent 


12 

Marketing. 


13 

Q Who was present as best you .can recall? 


14 

A My best recollection, without referring to 


15 

this document — 


16 

0 You can use that document if it will refresh 


17 

your recollection, sir. 


18 

A Okay. I can remember Cort Randall being there. 


19 

Bernie Kurek, I am quite sure I can recall Jim Joy being 


20 

in and out of that meeting, and I am just not sure of the 


21 

others, althoughl see their names here. I can't place 


22 

faces that go with these names at that meeting. They may 


23 

have been there. 


24 

Q At the time you attended this mseting did you 


25 

know that it was a meeting of the finance committee of 
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National Student Marketing? 

A No, sir. 

0 Was there anybody in attendance who was taking 

notes? 

A Yes. In fact, I was surprised that there 

was because I was not aware it was any kind of a, you know, 

formal finance committee meetirg, but there was — 

Q Who was the person who was taking notes? 

A Excuse me? 

Q who was the person who was taking notes? 

A Someone I recognized as one of the secretaries. 

I think she may have been Mr. Randall's secretary, though 
I am not positive. 

Q Approximately how long did that meeting take 

as far as your part in it was concerned? 

A Something under an hour. 

Q Having reviewed that document, is that a verbatim 

transcript of what occurred at that meeting? 

A No,sir. 

0 Does that as best you can now recall reflect 

at least soma of the things that were discussed at that meet^* 
ing? 

A In my reviewing this there are itesis in it that 
bring back a recollection of the sense of what took place. 
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There are some other items that I frankly can't really 
saythat I recall having happened at that meeting. But 
essentially overall the sense of the important matters 
of that meeting as far as I recall them are portrayed in 
some of those notes,yes. 

Q Would you tell us, sir, what you recall, 
occurring at that meeting? 

A My recollection of that meeting is that it was 
a meeting that I attended because I wanted to meet with 
essentially Cort Randall and Bernie Kurek to make sure 
that they were aware of my concerns over the fact tha' they 
were not at that pointkeeping the agreement we had made 
as to how they would account for the fixed fee type busines^ 
on a prospective basis and to make sure that they rememberec 
what 1 had said about what position we wanted to be in by 
the 8/31/69 audit with respect to this business, which 
was that they would have written commitments, that we would 
be able to make such selection as we wished for written 
confirmation of those commitments at 8/31/69, and I wanted 
to make sure that they were thoroughly aware of that in vie^ 
of the fact that they had for their internal reasons con¬ 
sidered the Pontiac document to be adequate, which I did 
not con ider adequate, and that was the emphasis of what 
took place at that meeting and it was a meeting at which 


A 
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I nay have in fact exaggerated some of the comments I 
had just to make sure they were aware that I was not about 
to back off of what T thought the company should be doing. 

Q Referrinc again to Government Exhibit 14, Mr. 
Natelli, Mr. Kurek wrote in that memorandum, referring to 
you, "Furthermore he anticipates that unbilled receivables 
could be as high as $4 million on August 31, 1969." 

Did unbilled receivables reach as high as 

I 

$4 million at August 31, 1969? 

A I don't believe so. 

0 I direct your attention to Government Exhibit 
4 6C for idantificat.xen. Footnote 4 appearing at Page 49, 

i 

and askyou,sir, does that refresh your recollection as to 
the amount of unbilled receivables reported for the parent 

company, National Student Marketing Corporation, at its yea^ 

I 

end August 31, 1969? 

A Yes,sir,it does. 

0 \Jhat is that amount? 

i 

I 

A $1,826,962. 

0 There is also an amount of Market Research 

referred to in that. VJhat is that amount,s:.r? 

A $973,226. 

0 That $973,226, v/hat did that represent, air? 
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A That represented contracts of a subsidiary 
of National Student Marketing that had been acquired 
some time late in 196°, W.R.Simmons & Associates, an 
antirely unrelated matter, but contracts of somewhat 
similar nature that were being accounted for by that par¬ 
ticular firm's independent accountants on a similar 

I 

basis, as I recall. 

i 

0 Who were the independent accountants for W.R. 
Simmons? 

A Unless I stand corrected. I think it was j 

Haskins & Sells. 

i 

I 

I 



i 


i 
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2 

Q You may stand corrected. 


3 

Would it refresh your recollection if I sug¬ 


4 

gested Coopers & Lybrand? 


5 

i 

A It was one of the other big eight firms. Cooper 

s 

6 

& Lybrand it may very well have been. 


7 

Q With respect to this question of whether unbille 

d 

8 

1 

receivables reached $4 million, did you, sir, cause the 


9 

company to write off any unbilled receivables of any sub- 


10 

stantial amount? 


11 

A Yes, sir. 


12 

| 

Q What was that? 


13 

| 

A Wall, in the course — 

i 


14 

0 Let me put it another way — 


15 

A What time period? 


16 

Q What happened to this unbilled receivable for 


17 

Pontiac that had been recorded by the company on the basis 

1 


18 

of that letter, which is Government Exhibit 12? 


19 

A This commitment which the company had booked or 


20 

thi3 letter which the company felt was a commitment and 


21 

which they had placed on their books was never accepted by 


22 

me as a document which should have provided for such record¬ 

• 

23 

ing, and the amount that they had recorded was removed from 


24 

their books in connection with the preparation of the 


25 

May 31, 1969 figures for proxy statement. 

. 
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0 You referred before to National Manpower Registe- 

Do you recall that, sir? 

A Yes, sir. 

0 Do \ou recall, sir, whether or not anv antry I 
appears, and I confess I amhaving trouble finding it, in 
Government Exhibit 13, relating to National Manpower Register- 
I direct your attention to Pages 2301 particularly — 2301 ! 

to start with. What is that,sir? 

A This is a page in the Peat, Marwick work papers' 
on the proxy statement which is a copy of certain post closin' 
journal entries, so-called, as of May 31, 1969. 

MR. VELIE: The problem appears to be, your Hono*? 
that 2301 is not part of the binder which is Exhibit 13. 

It may be some other work paper. 

MR.MARTIN: There must have bean, some confusion 
in putting my papers together. I will offer these pages than 


evidence . 


MR. VELIE: Let's see if it is already in 


Would you tell us first what page 2301 is, sir? 


A 2 301 is a copy of a page of post closing journal 
entries as of May 31, 1969. j 

Q What is Page 2309? I 

» 

'* ** one of a series of continuing pages of 

such journal entry,sir. 
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2 

0 

Would you look at Page 2664. 

i 

3 

1 

MR. MARTIN: For some reason,your Honor, the 


4 

confusion is with my copy. 


5 

! 

0 

looking at Page 2664 of Government Exhibit 


6 

13. 



7 

Q 

1 

! 

Does that reflect an entry with regard to Nation 

j a ~ 

O 

Manpower Register? 

1 


9 

i 

A 

Yes, sir. 


10 

0 

What is the entry that is reflected there, sir? 


11 

A 

I 

1 

Do you wish me to read the entry? 

1 

1 

12 

Q 

I 

No, simply tell us what that entry does, 

1 

13 

1 

accomolishc 

d at the time it was made. ; 

1 

14 

A 

This entry reverses an entry which the ocmpany 

15 

had previously made in which they had intended to record 

1 


16 

income on a 

1 

percentage completion basis for certain contract 

s 

17 

of National 

! 

Manpower Register to which I referred previously 

• 

18 

0 

What was the amount of the income that was re- 


19 

versed from 

tho company's books? 


20 

A 

Well, the unbilled receivable amount was 


21 

$207,000 and it appears that the amount of sales and 


22 

service revenue was $180,144. 


23 

Q 

1 

And the amount of accrued costs? 


24 

A 

$53,460 . 


25 

0 

Would that give you a gross profit of approx- 


1 


SCUTMERN oist ct court reporters, u.s. COURTHOUSE 

POUEV ; JARE, NEW YORK. N.V. COT-45110 






gab-4 


Natelli-direct 


1883 


imately $127,000, is that right? 


Yes,sir. 


THE COURT: Are you telling us that you had 
anything to do with those entries at the time? j don . t ' 
believe ycu made those entries. 

THE WITNESS: Did I make them, sir? No,sir. | 
the COURT: You wouldn't be making entries likfj 


that? 


THE WITNESS: No, sir. 

0 Were those entries made as a result of decisions 
that you made, sir? 

» 

A Yes, sir. 

0 What wera the decisions that you made that led j 
to the making of those entries? 

The decision I made is that the company should 
not record income on a percentage completion basic on that I 

i 

particular type of activity in which it was involved. 

THE COURT: I see. j 

is this as the result of this meeting in June j 
9, is that it? 

A It was something that came to me as a matter 
that the company wanted to do when they were preparing the 
May 31, 1969 financial statements, as I recall. 

THE COURT: so it was a little later than June? I 
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o 


3 


4 


o 


6 


i 


I 

|| 

li 


8 

9 

10 

11 

12 

13 


14 


15 


16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


I 


I 


!l 

I 

i 

i 


A The eventual entry, sir? 

THE COURT: No. You tell us that you appar¬ 
ently got the company to reverse this entry or entries, 

right? 

THE WITNESS: Yes, sir. 

THE COURT: What I am trying to find out is, | 

when did this occur? On the negative side, perhaps, 

I am trying tofind out whether it was discussed at this June' 

! 

9th meeting,which I thought you just told us about, in New 
York City. 

THE WITNESS: I am not sure if that particular 

j 

item was discussed at the June 9th meeting. It was about 
that period of time that the matter was first brought to 
me for consideration by the company, by Mr. Kurek, as I 

i 

i 

recall. Then there was a — there were a series of 

i 

meetings between that time and the time the eventual entry j 
that wa just spoke of was written in, which the company 

i 

continued to try to pcrsui. e me that what they wanted to do ■ 

| 

was correct or was an appropriate method of accounting, I 

I 

I should say. 

i 

I continued to give consideration, as I always | 

i 

I 

would, to any arguments that they'would raise, but it 

| 

was my final decision, and that entry results — reflects 

I 

the results of my decision, sir, that that method cf accountin' - 
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THt COURT: it was some time between, let us ! 

say, June and the end of August? 

the WITNESS: Yes, sir. 

o I Place before you Government Exhibit 13 and I 
ask you. Sir, to look at that document for a minute. First 
toll us. Mr. Natelli, the ordinal proposal for National j 
Student Marketing to prepare a proxy, what were the unauditid 
■ figures that were to appear in that, if you recall? j 

A It was originally to be the unaudited figures ' 
for the six months ended February 28, 1969. 

0 Did there come a time,sir, when a decision was j 
»ade that the proxy would not be printed with figures for j 
February 28, 1969, but would be printed with figures j 

for the following quarter. May 31, 1969? I 

A Yes, sir. t 

I 

! 

0 Who advised you of that and what were you told j 
in that regard, ns best you can now recall? 

beat I can recall, it was a telephone call 
from either Jim Joy cr perhaps Mike Matthews of White t i 
Case, both of whom would normally have been discussing mattejr- 
Of acquisitions with me and. in fact, matters pertaining j 

to the proxy perhaps with me. I am sorry, did I not answer 
the question? 
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Q What did they tell you at this time? 

A I was advised that the proxy that had been 

commenced was to be postponed or was being postponed and 
figures at a later date were to be used — I am not sura 
it war to be determined at that point what figures, at what 
later date, because there was a matter which had come up 
unexpectedly that would require a proxy solicitation to 
tha shareholders, as I understand it, and that the company 
felt or the advisors to the company felt that it \/ould be 
a waste of effort to go to the shareholders with two 
proxies in a relatively short period of time. 

The matter which had come up, as I understand it, 

i 

was the prospective merger of the Interstate National 
Corporation with National Student Marketing Corporation. 

Q Directing your attention to the first few 
pages of Government Exhibit 13, those marked 2 515, 16, 17, 18 
those pages, sir. 

Would you tell the ladies and gentlemen of the 
jury what those pages repreesent? 

A These pages represent notes made by me in the 
course of the overall preparation of the proxy statement 
or, more specifically, the financial statements that were 
to be included in tha proxy statement. That is the 

i 

statements as of May 31, 1969. They were my notes as to 

SOUTHERN Dl$T ,.C* COURT REPORTERS. U.S. COURTHO'jrC 
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things that I at this particular point in tims realized 
required some attention, concern or action, either, it 
is a series of notes of various types. 

0 Were these notes made at the time that the 

February proxy was being prepared or were they notes relatirj 
to the May proxy? 

A It appears to ne that they refer to the May 
proxy in these particular pages. 

0 What is it in those pages that indicates to 
you it relates to the May proxy? 

There are comments relating, for example, to 
inters!ate National Corporation which, for one, would not 
have been a natter that would have been the subject of 

a proxy that was being contemplated with the February 
1969 figures. 

Q How many review note3 did you make there, sir? 

A Thirty-two. 

^ those 32 review notes that you mace in connec¬ 

tion with the preparation of the May proxy, how many of tho^s 

I 

notes relate to unbilled receivables? 

A I believe there is one note pertaining to un- j 

billed receivables. 

0 Just to give the ladies and gentlemen of the 
jury some idea of the other problems that were there, 
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would you look, for example — let's pick Note 15, 
and tell the ladies and gentlemen of the jury what that 
note provides, states, and the type of problem that you had 
under consideration at the time you prepared it? 

A Note 15 happens to be "Where do we stand as to 
new opinion on E.P.S.?" -- which means earnings by 
share "re" regarding "shares to be issued in future 
on acquisitions." 

Note 2, which presumably must refer to soma 
note in the contemplated draft of the financial statement, 
but I am not sure — it has to do with an accounting con¬ 
sideration that I felt had to be taken into account in the 
process of preparing these financial statements. 

Q What is the note that you made relating to unbiijl 
receivables? What note number is that and what does that 
state? 

A It is Note No. 10. It is headed under a series ! 

of notes pertaining to NSMC. There are various groups 

I 

of notes here, some of which pertain to some of the acquisi¬ 
tion companies that were coming in to NSM at the time. 

It says,"Review all unbilled contracts and all 
deferred costs to determine reasonableness." 

0 Is there any entry made in connection to 
that note? 

SOUTHERN DtSTi. CT COURT REPORTERS. U.S. COURTHOUSE 
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a There is an entry that indicates "Dona," with 
the initials D.H.o. 

0 Who is D.H.o.? 

A rt should hf Doug Cbarlander, sir. 

° 1 " ant t0 placa ba ‘°~ yo«- Mr. Natelli, Govern] 

ment EXhiblt 17B ' Which ' ~ you has bean identified h j r 

and the iadies and gentlemen of the jury aii know are three| 

pages. These are. as has been testified to here, «r. | 

Natelli, , footnote on the financial statement or some of ! 

the footnotes to the financial statements as they appeared I 

m the original draft of the proxy statement, a similar page 

from the original draft on which there are sons handwritten , 
notations. 

Whose handwritten notations are those? i 

A They are mine, sir. 

° Then thiS is a P°rtion of the final proxy as it 
was printed going to the original draft. Notes c, D and E, 
who originally drafted those notes? 

A T am quite sure that I did. 
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5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 



Q Particularly withregard to the Note D, which 
contains a number of figures for the years 1966, 1967 and 
1968, do you recall — 

A I believe it is Note E, sir. 

Q I am sorry. Note E. 

A Yes. 

Q Do you recall who actually collected the data 

and inserted the figures in the footnote that was drafted. 

A No, I do not know who woul d have actually put 
the figures in the columns. 

0 Did you put the figures in the columns as best 
you can recall? 

A I don't believe that I did. 

i 

j 

Q What was the practice at Peat, Marwick, Mitchell! 

& Conroany with regard to notes drafted by part rs that 
needed some figures inserted in the notes? 

A I would say it was quite usual for the partner 
to draft the so-called narrative portions of the notes 
and delegate to individuals working under him the function 
of filling in the figures that would pertain to the notes. 

THE COURT: Mr. Martin, in view of the hour, 

I 

if you are going to go into another phase o this, I wonder! 
if you would mind if we stopped. There are some matters 
I want to take up with counsel before luncheon. 
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MR. MARTIN: Your Honor's pleasure is 


my 


pleasure. 


THE COURT: All right. 

Ladies and gentlemen of the jury, we will suspend 
now so far as you are concerned and we will resume Monday 
morning at 10:00 o'clock. 

I believe from what I hear that there is a fair 
chance we might finish the testimony and evidence on Monday 

Am I wrong in that, gentlemen? I said only 
a fair chance . 

MR. MARTIN: I would say that there is a fair 
chance. I thought your Honor had some other commitments 
on Monday. i misinterpreted — 

THE COURT: No. I worked on rearranging those 
since I spoke to you early this morning and my problems 
are not going to be a block on Monday. 

With that in mind, is that a fair statement for 
the jury, before we say goodbye to them for the weekend? 

MR. MARTIN: I think a fair estimate, subject 

to our problems on all estimates. 

THE COURT: I am not trying to pin you down. 
Certainly you are ->©t the only one involved. 

'i 

But I dfiink that is tha best we can say. That 
will give you some idea, in any event, ladies and gentlemen 
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I hop* you have a pleasant weekend. See 
you at ten o'clock Monday morning. 

Could you oome into the robing room briefly, 
gentlemen, with the reporter. 


(Jury left the courtroom.) 

(In the robing room.) 

(Discussion off the record.) 

THE COURT: I am concerned about time 


sufficient! 


ly 


to say that I would hope *■- I have received your requests 


to charge and I am ready to rule upon them any time I get 
a chance — I would hope that we could start suwing up 
on Tuesday at some point. 


Would you agree to that, that that looks likely? 
MR.VELIE: Yes, your Honor. 

MR. MARTIN: I would certainly hope so, your 
Honor. I think I will be another half hour to 45 minutes, 
the best estimate I can give you. 


THE COURT: You are going to be at least that 

with this gentleman, and I am afraid Mr. Velie is going to bi 
a long time, no matter what he does. But I am hopeful 
we can go along. 

I have canceled my long standing commitment to 
go to Danbury Prison because I think it is well worth it 
that I do so. Much as I regret having to do it, it is 
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mcra important that we keep going here. 

How much time, roughly, do you want to sv 

You can think about that over the weekend and tell e on 
Monday. 


I 


MR. MARTIN: I will think about it. I have 
also handed in and I don't know if the clerk has •• 

you a memorandum in which I suggest that some co i 
b 2 given to the order of summations. 


THE COURT: That is thought to be a great profcleiin 
by a great many wise men or allegedly wise men in our j 

profession. i regard it as an absolute tempest in a teapotj. 

But I am willing to think about it. Coming from responsible 

| 

types like you and Mr.Stillman, that : 

do. i 

j 

MR. MARTIN: Thank you, your i.'cner. 

the COURT: i will have to toll you as a gtneraj 

I 

proposition I think it is meaningless. But great and wise | 

i 

people across the country say otherwise anc who am I to 

Question their judgment. However, it is not yet the law. i 

| 

MR.MARTIN: I recognize that, your Honor. 

I do think it would have one salutary effect in shortening i 
summations. 

THE COURT: I don't believe it, but I said 

I 

l 

i 

t i 

I 


SOl'-HEP* OiST 


'■t cc bt Prr>oi»Trp«- .j • 
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li 

,1 

:| 

i 

i 
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o 

il 

• i 

jl 

I would certainly fcr glad to think about it. | 

| 


3 

i • 

.i 

1 

MP. STILLMAN: Judge Tyler, t'r - . crcora”’ then 


4 

li 

is to push ahead, assuming v:e finish testimony or Monday, 


5 

11 

1 

summations Tuesday, or xf ws finish eestironv Cue ;d.av. 


6 

ii 

connor.ce summations on Tuesday. 


7 

j! 

!' 

THE COURT: No. We arc not going to take • 


8 

I. 

|| 

chunks of tin? out i: ?. con help it, unless there is soma 

1 


9 

ji 

|l 

really good reason. Hut I don't want to do that. 

1 


10 

1 

There is not, contrary to othc * nvihs ir. our 


11 

!i 

profession, any prejudice in that. 1 si t ’.round vatchinr \ 

| 


12 

ji 

that too long to fall for that old chestnut. 


13 

i 

i 

Vcu sec, the jurv he s every rrsT.cn to look tr *j 


14 

• 

»i 

(1 

now to coir.e to an or.d. I don't neon to v-/ that you she'•] • 


15 

1; 

|| 

cut anything out, but I think our duty is - .ain. 


16 

Ij 

I 

Have a good weekend. 

► XXX 

17 

i 

i 

(Court Exhibit 4 marked for identification. 


18 

\ 

(Adjourned to Monday, November 1974, 


19 

ji 

1 

!j 

at 10:00 A.M. I 

I 


20 

il 

i! 

i: 

li 

•i 

| 


21 

1 

1 


22 

1 

1 

1 


23 

l 

I 

1 

l 

f 

| 


24 

;| 

i 

i 

i 


25 

1* 

»• 

1 



|( 

li 

| 

l! 

i 

i 

i 

f >"TMfnv r>«* r c* cc.PT n*ro’»TrM, * .* «••*•.? » 

I 




United Stages of America 


Anthony M. Natelli and 
•Tospnh Scansaroli 


74 Cr . 4 ? 


New York, Nrv York. 

November 11, *?74 - .10:00 A.M : 


( ? r ial resumed.) 

'In open court; jury present.) 


14 H 


16 i 


ANTHONY M. NATELLI ;- C£ ,- . 

i 

MAR r ’TN: May I proceed, yr>•••• Hon;: 0 

-he COURT: Yes, sir. 

direct examination (continued) 

BY MR. MARTIN: 

Nr. Natelli, you may recall wh.:u we r acludsc* 

i 

on Friday we were discussing the original -Mft o.. the proxy 
statement. 

MR. MARTIN: Ycup Honor, I wr-.. :o c'~:r one 

page of an addition? 1 binder. Can we mark this a- Mat cl. 
Exhibit U-l for identification. 

$ 

*Defendant Natalii Exhibit U-l ?.s rt< *-£ I 

for identifies* ion.) 

.*.R. MAh’fN: Would you mark ih an t. -11 j 
Exhibit u for ds.ntif icat ion.) 


soutmesn oir- :r cou^ ?t»o*Tr">s. 


r * ,, i -*• •» 
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xxx 2 
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16 I 

|| 

17 

18 
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20 

i 
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22 

23 

24 




(Defendant Natelli Exhibit U was marked ! 

for identification.) ! 

0 Mr. Natelli, I show you Natelli Exhibit U-l for ! 
identification. Would you tell ths ladies and gentlemen 
what that binder is? 

A It is a binddr from the files of Peat, Marwicx, 
Mitchell containing some miscallaneous date regarding the 
5-31-69 proxy of National Student Marketing Corporation. 

0 I have marked as Natelli Exhibit U a copy -- \ 

| 

is that a copy of a page from that document? 

i 

A Yes, it is. 

Q Would you look at the original, sir, and tell 

i 

us whose handwriting appears at the to? of that page as best 
you can recall. 

A It is mv handwriting at the top of th.^ oac» 

• ‘ ! 

Q Would you identify the last of ths items 

t 

on that page that you can identify as being in your hnndwritjv 
A Read it, do you mean? 

I 

Q Yes. 

\ | 

A The number 3 and then the words "B. Kursk -Wash.]" 

j 

for Washington, the abbreviation for Washington. 

MR.MARTIN: Your Honor, 7. would offer Natelli 

Exhibit U for identification through the entry that Mr. 
Natelli his identified as being the last one in his hana- 

„ i 

i 
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i! 

2 || 
1 

writing into evidence. May:the record reflect that 

i 



i 

3 

1 

I am showing both to Mr.Velie. 


4 

MR. VELIE: May I ask just a question or two? 



. ! 

0 ! 

MR. MARTIN: Sure. 



! 

c 1 
6 1 

l 

VOIR DIRE EXAMINATION 


• 

7 

BY MR. VELIE: 

1 



8 

1 

0 Mr.Natelli, you didn't date this page, did you? , 


9 

A The page is not dated where it rays date. There 


TO 

is a date indicated on it, however. 



11 

Q Whose writing is this where it says JS, and 



12 

then something off on the side? 



13 

A It is my writing. 

j 



14 

Q This writing on the side underneath where it 



15 

says JS, did you write that at the same time that you wrote 



16 

this other material which you have identified? 


■ 

17 

A I would say that I wrote it either at the same 



18 

time or later than I wrote the other material. 

1 



19 

Q So that your testimony is that these entries 


20 

i 

reflect something earlier, vou say, than August 4, is that 

1 


21 

correct? 


22 

1 

A Yes, sir. 

( 


23 

MR. VELIE: I have no objection. 


XXX 

24 

(Defendant Natelli Exhibit U was received in 

j 

i 

t 


25 

Evidence.) 

i 

1 



1 

i 

i 
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BY MR. MARTIN: 


0 Mr. Natelli, will you new tell the laoi.es and 
gentlemen of the jury what Natelli Exhibit U is. 

A Tm 3 is a copy of a work paper on which I listed 

information for White & Cas^ . u 

cne attorneys who were handling 

the proxy for National Student Marketing Corporation, j 

identification of parties that we knew or we felt should | 
receive copies of the proofs of the document that was 

i 

being prepared, that is, the proxy. 

0 Would you read the note that Mr.Velie was 
referring to which appears on the side of that paper? 

A Yes. There are initials JS, which would mean ! 
Joe Scansaroli, my addressing this paper tc him, if you j 
will, and the words "1 gave this information to Matthews 
this morning 3/4/69," with my initial, A.N. 

i 

0 Who is indicated on that document to receive ! 

i 

copies of the proofs of the proxy statement, and I would 

i 

ask you to confine yourself to those entries which are in 
your hand. 

| 

A The entries that are in my hand read in three 
iroupingr,, the first grouping PMM, meaning Peat, 

Marwick, Mitchell, designation of copies, four copies to 
C. Breslin, PMM Chicago, one to L. Otxiss, rj*M Philadelphia, I 
three A.M.Natelli, PMM Washington. 1 
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Than there is an item for Interstate, Number 
5 for five copies to D. Jeffers at Interstate. Then for 
NSMC, one copy J. Joy New York, and three B. Kurek, Washing-] 

J 

ton, or Wah for Washington. 

Q You indicated a Mr.Breslin at PMM Chicago. Wha*j 
was Mr.Breslin's relationship to this proxy? 

A Mr.Breslin was the Peat, Marwick, Mitchell 
P ar ^ 2 r in our Chicago office who had the client respons¬ 
ibility for Interstate National Corporation, which happens ; 

I 

to be a client of Peat, Marwick, Mitchell & Company prior 
to any association with National Student Marketing Corpora- ) 
tion. j 

0 You tell us that that document indicates that 

I 

i 

five copies of the proof of the proxy were to go to Mr. 
Jeffers. Who was he? 


A Mr. Jeffers was I believe the comptroller -- 
I am not positive of the title, but I believe the comptroller 

I 

at Interstate National Corporation. 

i 

0 You will recall, Mr. Natelli, tnat whan we con- j 
eluded on Friday we wore discussing the footnote that appears 
in the draft on the right-hand side of thi:;-. footnote page. 

I believe you told us that you did not insrri the figures 


in these columns, is that correct? 
A Yes, sir. 
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Q When you drafted the footnote that now 
a p pears here — the number, just for identification, is 
3750005 on that page — what figure did you intend to 

appear here on the line "Retroactive adjustment for contract 
losses"? 


the COURT: Do you understand that question. 


Mr. Nate Hi? 

THE WITNESS: Yes, sir. 

THE COURT: All right. 

Q What number did you intend to have appear on 
that line? 

A The amount that would reflect the caption, 

that is, the total amount of the revenue of the contracts 
that were being written off retroactively to 1968. I | 
don't recall the number without referring To something, sir• 

Q Do you know the approximate number? 

A $700,000 approximately. 

0 Do you recall being asked in the grand jury if 
you could explain how it could have happened that instead 
of the $700,000 figure a figure of $70,000 was inserted 
in there by the person who inserted the numbers? Do you 
-.ecall being asked that in the grand jury? 

A Yes, I do. 

0 Can you -xplain that? 

I 

I 

i 

• I 
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X believe I can explain how it might happen. 


yes, sir. 


Would you do that, please. 


The information 


MR. VELIE: Excuse me. I am going to object 
to thit question as calling for speculation. 


20 i 


21 


THE COURT: That is what I am a little concerne4 
about here. That is why I raised the cuestion I did a 

I 

moment ago. T am frank to say, Mr. Martin, the record 
reflects as of Friday afternoon and again this morning 

I 

I 

that he didn't suoply the figures. 

MR. MARTIN: All right. 1 

THE COURT: Therefore, for that simple reason 

I 

I am a little unsure as to just what this naans. ■ 

I 

Second of all, it may possibly mean, among other 

I 

things, as Mr. Velie now is suggesting by his objection, 

| 

that wo are just speculating, which I don't think is par- 

I 

ticularly helpful. j 

MR. MARTIN: All right. Let mo try it 

another way, your Honor. 
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Q Where in the proxy binder that is before you 
would an accountant who was attempting to get the informa¬ 
tion necessary for this footnote go to qet the figures? 

MR * VELIE: I object again. I think the "who" 
suggests to us that he is asking Mr. Natelli to speculate 
on a matter he may or may not know. If he knows I have 
no objection to his being asked about it. 

MR. MARTIN: Ke is an accountant, your Honor, andi 
would knew where to look, obviously. 

THE COURT: of course. But that doesn't get to j 
the fundamental problem here. 

I 

As I understand it, Mr. Natelli, you say that 
you had nothing to do with those figures which appear on 

the draft proxy page which Mr. Martin has delineated for us j 
by number, correct? 

THE WITNESS: Yes. I don't recall that f inserted 
those figures, that's right, sir. ! 

THE COURT: Did you have anything to do at the 
time with checking any work papers to see whether or not the 
figures were correct? 

THE WITNESS: No, not that I recall, sir. i 

i 

THE COURT: Then I don't understand how we can 
proceed on this basis, Mr. Martin. 

i 

Q I direct your attention to page 2530 ot that 
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binder, sir. Tell us what that is? 

A Page 2530 is a trial balance of the accounts 
representing the information which would qo into a statement 
of earnings for National Student Marketing Corporation, por¬ 
traying information pertaining to the company as it existed 
at May 31, 1969, reflecting its position, however, as it 
would have been at August 31, 1968, with inclusion or as a 


10 

jl after. 

1 

! 

11 

Q Vi/hat is the first column on that page? 

! 

i 

I 

12 

i| 

A The first column -- 


13 

. 1 

MR. VELIE: Objection. I want yon to lay a 

14 

1 

basis, if you can, by asking Mr. Natelli if he either pre- 

15 

pared that page or worked with it at the time the Droxy 


16 

1 

1 

was done. 


17 

MR. MARTIN: Your Honor, this page has already 


18 

been identified in evidence as a trial balance. 

• 

19 

THE COURT: Fine. That is one reason I am puzzlei 

a 

20 

by this. If it is already in evidence then you can make 


21 | 

any arguments that seem right. 


22 

| 

You have had the witness tell us two things. 


23 

One, he did not prepare the figures. Two, he did not check 


24 

them. I see no point in belaboring him or the time of all o 

f 

25 

us if you can bring it out anyhow, being in evidence, as it 
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apparently is. At least, according to my notes it is. 1 

I 

MR. MARTIN: Fine, your Honor. 

i 

Q Mr. Natelli, you notice that the second or ' 

middie panel ot tois eJt hihit reflects some changes made and J 
I believe you identified these as being in your handwriting,! 
is that correct? 

i 

A Yes. 

t 

Q .lould you tell the members of the jury the cir¬ 
cumstances leading up to your making those changes which 
appear on that exhibit? 

in the process of rsviewinc the first draft 
designated by the page we were just previously discussing, ' 

I 

to the left on that display, what I would bn doing is looking 
at what had already been drafted and seeing if it was 

I 

appropriate in the circumstances and so on, and in the case 
of this particular item I would have been reviewing what had 
been drafted by ms as the appropriate netes in the cireum- j 
Stances, based on my first draft. 

i 

MR. VELIii: Excuse me. i believe that answer is 1 
unresponsive in that it speculates as to wh,t he would have j 
been doing and he was asked what in fact he did do. * 

THE COURT: Perhaps, but it may be a semantical 
problem, some of us talk in that way. 

Whan you say you would have beer do you mean tnat 

« 
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you did or are you just guessing? 

THE WITNESS: No, I am just giving a past tense. 
Perhaps my English is not proper. 

THE COURT: You mean you did? 

THE WITNESS: I did, yes. Sorry for the flaw in 


the English. 

THE COURT: It’s all right. Go right ahead. 

A I was reviewing the draft as I had originally 

prepared it and in the process wan considering whether the 
information there was what I would go forward with, and so o 
and in the case of this particular note what happened was 
that I looked at the note that explained narratively at that! 
point what the retroactive adjustments were in the 1968 
statement of earnings and in reviewing the words that I had 
used my feeling was at the time that they didn’t really give 
an appropriate explanation of what I was trying to put forth 
and the more I thought about it the more I felt that I wouldi 

l 

have to get more into an explanation of the specifics of 
the so-called Ron Michaels matter, the unethical conduct of 


I believe that I also made some attempts on 
separate pieces of paper, which I don’t now have, at trying 

I 

to expand that note in order to say more cJbout this particu-| 
lar situation, the Ron Michaels write offs. 
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17 I 


In the process of doing that I found it very 
difficult to come out with words that would do what I was 
trying to do and, frankly, I started becoming concerned abouh 
putting into a public document such as this information abou| 
an individual’s conduct, and the more I looked at it and 
the more I realized, as indicated in the first narrative 
portion of that note, that the net amount of the total 
adjustments at that point that we were talking about was 
only $21,000, the more I began to feel that this was trying 
to explain something that in the final analysis was not j 
very meaningful. 

In addition, the other factors that I had in mind! 
as I was going through this process, was that the company ! 
had changed very significantly from August 31, 1968, as it 
had originally bean riported, up to the tine that we were 

I 

new looking at the company, as of May 31, 1969. I 

It was a larger company. The figures vnre 

• I 

certainly not as material. 

And the other factor is that we were now looking 
at a situation where the fixed fee contracts, which were the 
items we were dealing with here, were items that ware bas/edj 
on written commitments as opposed to the situation which 
existed when we first wont into the company, where they 
were oral commitments. I 
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And my conclusion after looking at all that 
information and considering all that information was that it 
really seemed meaningless to make the narrative dis¬ 
closure about this item. 
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Q Before making the final decision as to the change; t 
which are reflected on that page, did you discuss this matte:: 
with anyone? 

I 

i 

A Yes, I did. 

I 

Q Who did you discuss it with as best you can recall? 

A I'm quite sure that I discussed my feelings about 

the matter with Joe Scansaroli at the time, in addition, 

I spoke to Mr. Otkiss in Philadelphia, who was the SEC 
reviewing partner, and — 

Q Would you tell us what the conversation you had 
with Mr. Otkiss was, as best you can recall? 

MR. VELIE: Excuse me one second. 


(Pause.) 

A In essence, the conversation with Mr. Otkiss was 
pretty much what I just described to you. 

Q Can you fix a time of this conversation? 

A it would have been sometime between the initial 

draft of the proxy and the subsequent draft of the proxy 

after inclusion of the changes that are indicated in the 
middle there. 

It is sometime in August. Beyond that I can't 
give you a specific date. 

Q Would you tell us, as best you can recall, what 
the conversation was that you had with Mr. otkiss on this 
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subject? 

A I described to Mr. Otkiss my consideration in 
reviewing the draft of the note that I had originally set 
forth, just as I have d6scribed them here. I don't know 
if you want ne to repeat all that. It was essentially what 
just described here. 

And my conclusion or tentative conclusion, that 

V 

really was meaningless to go through a lengthy explanation 
which was difficult at best when the net effect of what we 
were dealing with was a $21,000 adjustment to the net earn 
ings of the company in 1968. > 

Q Did Mr. Otkiss state whether or not he agreed 
with your conclusion? 

A Yes, he did state that he did agree with my 
conclusion. 

Q You said one of the factors that led you to 
conclude that disclosure of this particular item was not 
necessary was that the company had changed substantially 
between August 31, 1968 and the time that you were working 
on the proxy, is that correct? 

A I believe those are my words, yes. 

(Defendant Natelli's Exhibit V marked for iden¬ 
tification .) 

Q I show you, Mr. Natelli, what is now marked as 
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your Exhibit V. I 

Could you tell us what that is? 

i 

A Yes. It is a copy of a memorandum that I wrote j 
on June 16, 196b to Mr. Dreslin in our Chicago office. 

Q He is the man you have identified as being the 
Peat, Marwick partner who was responsible for Interstate 
as a client of his, is that correct? 

A Yes, sir. 

MR. MARTIN: Your Honor, I would offer that 
document in evidence. 

MR. VELIE: No objection. 

(Defendant Natelli’s Exhibit V for identifica¬ 
tion received in evidence.) 

MR. MARTIN: May I read the exhibit to the jury, | 

your Honor? 


THE COURT: Surely. 

(Mr. Martin read from Defendant Natelli.’s 
v in evidence to the jury.) 

Q Mr. Natelli, directing your attention to the fine 
panel on this exhibit, that reflects the same footnote that 
we have been talking about, footnotes, as they appeared in 
the final version of the proxy, and you have heard testi¬ 
mony, sir, that in this footnote the items that you have 
crossed out, the full amount of the Ron Michaels contract 
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ended up being subtracted from the pooled companies line. 

You are familiar with that testimony, aren't 

you, sir? 

A Yes, sir. 

U Ware you aware of that fact, Mr. Natelli, at the | 
time the final proxy was being prepared? 

I 

A Well, I don't recall focusino on that aspect of 

i 

it heavily. 

On the other 'and, I certain reviewed the drafts * 

i 

of the proxy and was aware of what we ended up with in that j 
note. 

i 

As a result of recently going over these docu- \ 

\ 

ments ir. the course of trial preparation, 7. would say that 

i 

there is — there are certainly indications on the document j 

I 

that I must havabeen aware that this is what happened, that 
the amounts were adjusted in the net pool line. 

i 

Trying my best to recall the situation, it would j 

have been quite logical or it was quite logical that this is, 1 

I 

where the adjustment ended up. This is a note that has as 
a primary objective the showing of a trend of net earnings 
of N3M as between the form that it was when it was 
originally reported in its previous report with whatever 
companies were involved and as it now exisred with whatever 
companies were involved. Since we had concluded at that 

i 


SOUTHERN DIST , CT COUrT WE PORTERS. U.S. COUBTmO'J^E 






gawe 


Natelli - direct 


1913 


» 

point that it was not necessary to make any narrative 
disclosure, logically the amount would fail into the line, 
ifyou will, that represented an adjustment from the previous!* 
reported to the presently reported company as it now stood. ! 

That must have been the logical conclusion as to 
where it ended up. 

Looking at it now, I probably should have inserted 
the words on that line which reads pooled companies or what¬ 
ever the full caption is. I can't see it from here. I 
probably should have eaesteie d the words and adjustments 
on that line, but that obviously not was done. 

Q Ar Ulc tir ‘ s prepared this proxy, did you inte|-: 
to mislead or deceive anyone? 

I 

A No, sir. • 

I 

9 Were you attempting to cover un anything? 

A No, sir. | 

Q Did you intend to defraud anyone? | 

I 

A No, sir. 

j 

Q Did you believe at the time that proxy statement ! 

was prepared that it was false and misleading, sir? 

£ No, sir. 

Q When did you first hear of any large commitment | 

I 

from Eastern Airlines, as best you con recall? 

A I have a vr.gue recollection that T heard about itj 
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sometime in August of 1969. I believe that I may have h.e^rd 
about it from Cort Randall during conversations in which I 


was expressing to him my conclusion that the Pontiac agree¬ 


ment or Pontiac letter was not adequate for recording on the 
companies books, and I believe at some point he nay have 
mentioned that there was an Eastern contract which they 
expected to be receiving within days at that time. 

Q Where did this conversation take place, as best 
you can recall it? 

A I have a vague recollection it was mentioned to ' 
me by Mr. Randall during some telephone conversations in 


August. 


Q Can you fix this conversation with relation to 

i 

the time that you went to the printers in August? 

A It would have been right prior to that occasion. ' 

I 

Q I show you what is now your Exhibit H. 

I 

MR. MARTIN: May I read this to the jury just to 
set the context to the questions? 

THE COURT: All right. 

I 

(Mr. Martin reed from Defendant Natelli Exhibit ! 

H in evidence to the jury.) 

Q Mr. Natelli, do you recall the conversation to 
which Mr. Kurek refers in that memorandum? 

A No, I can't say that I recall this specific conveb*- 
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Q Do you recall what his response was? 

A I an sure that he told me that they did not 
yet have it, but I can't recall any specific conversation, 
sir. I just know it was a topic that was of concern at 
the time, and I am sure I would have asked Mr. Kurek about 
it once or more than once. 

MR. MARTIN: Could I have Exhibits 18 and 21? 
(Pause.) 

Q Did there come a time, Mr. Nateili, that you 

i 

went to the printer with certain people from National 
Student Marketing and Mr.Scansaroli? 

A Yes, sir. 

Q When did that occur, sir? 

A The middle of August, the end of August 14, 1969. 
Q Can you tell the ladies and gentlemen of the 

I 

jury the circumstances that led to you going to the printer 
on that occasion? 

A We had been working or my staff had been working 
on the draft of the proxy during that particular time frame ( 

I 

with a viej^ toward just getting it into the printer as 

I 

soon as was possible. There were some target dates, 

and I don't recall what they were, but I think we were kindj 
of running up against target dates all the time, taget date^ 
that had been set basically by the attorneys, White & Case,! 
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who were primarily responsible for ths proxy. 

I believe it may have been that on that particull 
day was one of those target dates that ve ware supposed | 
to go to New York to - not go to New York necessarily, 
but have some amended proof, to New York for the printer 
which was not accomplished. 

We didn't — during the course of the day we 
hadn't gotten to a point that that was able to be done. 

Some time during that afternoon, as I recall, 

or /early evening we were asked that in spite of the fact 

* 

that we didn't have it done yet, we were asked to -o to the i 

I 

printer to complete the work right there at the printer sc ! 
that the information could be put in print, if you will, ! 

over the course of that night and the next day. ' 

| 

0 While you were at the printers that night and thh 
following morning, were there figures that had been prepare*^ 
for tho May 31, 1969 period? 

i 

A T believe that by the time that we had left for 
the printers we had the consolidating trial balances complete 
with certain figures as of May 31, 1969, that is the 

i 

company did work in conjunction with our people. j 

Q Do you recall whether there was any discussion 
at the printers as to the Pontiac commitment? 
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A Yes, there was additional discussion, if you 
will, about the Pontiac commitment. 

0 Tell us what you can recall about that dis¬ 
cussion. Who was present and what was said and the time 
that it occurred, if you can fix that? 

A I find it difficult to place any particular time 

frame except that it must have been early upon our arrival j 
at the printer that I indicated to probably Cort Randall 
andBernie fcurek that I didn't really understand why we had j 
to push to get these figures in print when we knew at this 

I 

point that they would have to be changed again or something j 
to that effect. 

i 

j 

It was probably some time that evening. 

I 

MR. VELIE: Excuse me. I thought Mr. Martin ! 

! 

I 

asked him who was present. 

Q Who was present, do you recall? j 

! 

I 

In addition — T believe the conversation was 
with Mr.Randall and Mr. Kurek. I think it was probably 
in the presence of whoever was there in this big room that 

I 

we were working in on the proxy. I am really not positive. 
It was certainly wherever we were working. 

Q Was it a nice quiet room like this courtroom, 

Mr. Natelli? 

A No, there were people working around a couple of 
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tables in the room. There was a group of attorneys 

i 

i 

i 

3 

working in one section of the room on the so-cal led fore 

i 

i 

^ 4 

part of the proxy, Joe Scansaroli, I believe John Stalick, 

! 

i 

5 

Bernie Kurek and perhaps John Buck, 1 guess, and I ware worl 

i 

d- 

6 

ing at another very large table at another end of the room, 

t 

l 

7 

and there was a lot of conversation going on by people 

1 

8 



Q 

about what they were doing, seme proofreading, so on. 



0 Did everybody stay in their one seat all night? 

i 

10 

A No, of course not. There was moving back and 


11 

forth within the room and in and out of tha^room. 

; 

12 

' 

i 


0 All right. 

i 

13 i 

i 

You are telling us about a conversation v/hers 

i 

14 

1 

you raised the question about the numbers not being final. 

i 

15 

in any event. 



i 

16 

Did you indicate why you believed the numbers 


17 


were not final? 

* 


18 | 

A Yes, because at that point the Pontiac figure.- 


I 


19 

were in the May 31, 1969 numbers,and there had not been 

i 


20 

at that point a more definitive document on which that 


21 

commitment could be booked. 


22 

1 

0 What, was Mr. Randall or'Mr...Kurek'a response 

to that statement, as best you can recall? 


23 


21 



j 

A Well, as best I can recall,it was within the 


25 

! 

1 

context of that discussion that I was advised that the 
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1 

i 
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company did expect to have or did have — I can't remember 


o 

4 

e 

which at this point — a letter from Eastern Airlines, 
a commitment letter from Eastern Airlines, which they 

l 

D 

a 

wanted me to consider to be includable in those May 1969 


r* 7 

figures since they apparently — I guess it was during that 

1 

I 

8 

| 

evening that they kind of gave up on the fact that they 

i 

9 

would be able toget the -- the time had run out, so to 

i 

10 

speak, in trying to get a letter from Pontiac. 

i 


Q You say there was discussion about an Eastern 

I 

11 

! l 

i 


commitment and it being includable perhaps in the proxy state- 

12 

I 



! ment. 


13 

! i ' 



Was there any discussion as to what changes 

i i 

i 

14 



would have to result from the Eastern contract being includ- 

i 

'5 

able if it was accepted? 


16 

r 17 

18 

I 

A My recollection is that what the company wanted ' 

to do was to simply substitute the documentation for the 

i 

i 

1 

1 

i 

i 

19 

Eastern contract in place of what was the documentation 

i 

_ 1 


20 

21 

for the Pontiac contract without making any adjustments 

in the financal statements as of May 31, 1969, as they 

' 

1 

i 

22 

were then prepared. 


23 

24 

I believe that their feeling was that the 

amounts were of a nature that just — if you will, a 


25 

substitution of documentation could be made. That is what 

! 


1 

1 

1 
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2 

they were asking me to consider. 

} 

1 

» 

3 

That is what they were recommending. 


' 4 

Q How would that attest the figures that appeared 

1 

5 

in the proxy? 


6 

A There would have been no change in the figures 1 


7 

that were in the proxy. 

1 I 

8 

! i 

T g E COURT: You keep saying "they.** Who are 

9 

"they"? j 

i 

10 

THE WITNESS: I would say it wan Mr.Randall — i 

1 

11 

the conversation as I recall was Mr. Randall, Mr. Kurek j 

12 

and I, although there may have been others oresent. 1 

j 

13 

But it would have been Mr.Randall making this 

14 

recommendation to me, sir. j 

:nd 2B 15 

i 1 

16 

1 

17 

i 

1 

1 

I 

18 

| 

t 

1 

19 

1 

20 

j 

i 

21 | 

i 

1 

22 

I 

j 

j 

23 

j 

* 

24 

» 

25 

1 

1 

1 

1 
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7 

8 

9 

10 
11 
12 

13 

14 

j 

i 

15 ! 

I 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


THE COURT: In other words, it was Randall? 

THE WITNESS: Yes, sir. 

Q I show you a document marked Government 
Exhibit 21D for identification, and ask you to tell the 
members of the jury what that is. 

A 21D is once again a binder of work papers from 

the Peat, Marwick, Mitchell files. In this case it is a 
so-called asset binder having to do with the 8/31, that is, 
August 31, 1969 audit. 

MR. VELIE: Just a point of clarification. 

That is Exhibit 21. What you see i .s a D is ID, which stands 
for identification. 

THE WITNESS: I see. 

I 

Q Directing your attention to part of that binder,) 
Page 3120, which is Government Exhibit 21 in evidence, 
would you tell the members of the jury what that is. 

A That is a document, a rough set of notations, 

i 

if you will, in my handwriting, which contains certain con¬ 
siderations or indications of certain considerations that j 
I had been making in connection with the discussion of J 

I 

the Eastern contract,Pontiac contract, at the tinrof the 
proxy — at the time of the printers, at the printers. 

| 

0 Can you tell from looking at that document, 3irj 
what was the subject being discussed at the time that 


I 

SOUTHERN OIST CT court reporters, u.s. COURTHOUSE • 
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21 
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Natelli-direct 


memorandum was prepared? 

A I believe that the eubject being discussed was 

the question that had been raised by the company to me, j 

the recommendation of simniy svit'fhino the Eastern contract 
for the Pontiac latter. 

0 What would the effect of that adjustmant be 
on the figures in the proxy? j 

A 1 belleve the consideration at this point was ! 
to simply switch the documentation without any changes in j 
the figures in the statement of earnings. | 

0 What is the last notation that you wrote on that 
document other than any figures that might appear on there? 
Wbuld you read that to the jury? I 

i 

A It is an Item 5, -All figures in proxv would 
have to change. I estimate a good 30 to 4 0 hours work. Cosjt 
§600 to $1000 for accounting alone.- 

Q Doe3 that item help refresh your recollection 
as to the subject that was under consideration? 

MR. VELIE: I object to that. I don't think i 


that there is any refreshing needed here. 
THE COURT: Sustained. 

A Well, the point — 

Q The objection is sustained. 

THE COURT: No. 


I 
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THE WITNESS: I am sorry. 


3 

Q 

If you decided simDly to insist on removing the ■ 

1 


4 

Pontiac contract without accepting the Eastern contract 


5 

would the 

proxy have had to be reprinted? 


6 i 

A 

No, obviously not. That was the company's 


> 7 

8 

1 C\ 

recommendation, that ws just leave the figures as they 


were and 

accept one set of documentation in place of the 


9 

other. 

1 

1 

10 

0 

1 

Ultimately, sir, what did you decide on that 

11 

question? 



12 

A 

T decided that that was not an acceptable 


13 

solution 

to this matter. 


14 

Q 

Ultimately, sir, did the company record in the 


15 

proxy statement the income fro*. the Eastern Airlines con- 


16 

tract? 



r n 

A 

Yes, sir. 


18 

Q 

Did the proxy have to be reprinted to accomplish 


19 

1 

that? 



20 

1 A 

Yes, sir. 


21 

Q 

T show you Government Exhibit 13 and ask you. 


22 

sir, to tell the members of the jury what that is. 


23 

A 

Government Exhibit 18 is a copy of a letter 


24 

1 

dated August 14, 1969, from Thomas Mullen of Eastern 


25 

l 

southfrn oifT ct court t».s. cot • . r 
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• 

6 

Airline 

t i 

c to Robert Bushnell, National Student Marketing 

i 

Corporation, confirming a verbal commitment of May 14, 

* A 

i 

li 

196 9 to 

une NSMC services. 

i 

o 

0 

6 

When did you first see that document as best 


you can 

7 

recall? 


1 A 
8 1 

On the afternoon of August 15. 

l 

Q 

9 

Where did you see it? 

A 

l 

i 

At the printer's location. * 

10 1 


0 

Would you tell us the circumstances that led to ' 

11 1 

j 

your receiving that document? 

12 

1 

A 

My recollection is that seme time thftt day, in , 

13 

I 

1 

! the morning, r was told that the company had in fact obtained 

i 14 


the letter that they had been expecting would be forth- i 

15 

1 

coming on the Eastern Airlines commitment, that it would b 9 


16 

1 


brought 

over to the printer's offices. ! 


17 

1 

0. 

You say Mr. Kelly brought that, is that correct? 

18 

i 

A 

No, I didn't say that. I said it would be 

19 

i 

brought 

over to — 

20 

1 

Q 

WAs it brought over to the officas? 

21 

1 

A 

Yes, it was. 


22 



Q 

By whom? 


23 

1 


A 

My recollection is that Mr. Kelly brought it 1 

24 



over. 



25 

f 

' i 

( 



i 

i 
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Q Did he have anything else with him at the time 
he brought that letter? 

A Yes, he did. He had a copy of the underlying 
program or proposal that was the subject of this commit¬ 
ment letter. 

Q I show you,sir, what is Government Exhibit 24 

i 

for identification and ask you to tell us what that is. 

A Government Exhibit 24 is once again or yet anothe 
binder of Peat, Marwick working papers prepared in connec- ; 

I 

tion with the National Student Marketing Corporation 
proxy statement. This one has a heading cn it "Pro forma j 
statements 1969." 

i 

Q I direct your attention to the last group of 

i 

papers in that and ask you, sir, beginning at Page 2240, 
if you can identify that. That is also the original, a copy 
of which is now your Exhibit J in evidence. Would you 
tell the members of the jury what that is? 

A This is a series of papers dealing with the 
Eastern contract. The top page is a summary of information, 
which is in my handwriting, which lists figures and dates 
of time from time records of Mr. Bushnell, who was the 
account executive for the Eastern Airlines program. 

Q Would you look, sir, at Page 2267 and the 
unnumbered page that should be I think 226- and tell us 

S'Vjtme** oisi ct court re b o«te b *. u.s. cou^TMrirr 
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20 


What tMt Part ° £ th9 and when you r3c$i ., ed it . j 

A IhU part of the document is a copy of the ' 

proposal Which is headed ■•Eastern Airlines Vouth Marketing I 

Plan 1970,” which has a notation on the cover "Submitted 

May 9, 1969," and it is the — a copy of the document that i 

Mr. Kelly brought to the printer's office on the afternoon ' 
of August 15. 

o Will you tell the ladies and gentlemen of 
the jury what occurred when Hr. Kelly came to the printer's 
office with these documents? 

A ves. The purpose of Mr. Kelly coming to the j 
Printer's office was for me to meet with Mm so that I could 
discuss this Eastern commitment contract with him and obtair 
from him an explanation of what the various elements of the ! 
Program were so that I could gain some appreciation of what' 
was involved in the program and make a determination as 1 
to whether or not it was the type of business that was being 

accounted for as fixed fee type business. I 

{ 

Q There are some notations that appear throughout! 
that presentation, particularly, if you look, for example, j 
at Page 2275. Whose notations are they? j 

A They are my notations, sir. j 

Q When were thay made? 

! 

A They were mada at that time, when I vas meeting 
thought 'appropriate? ^ ««* « I 






1 
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i 

‘ 

2 

Q Was a decision reached on Friday August 15, 1969 

i 

j 

3 

as to whether or not you would have any objection to the com¬ 

» 

4 

pany including this Eastern commitment in the proxy figures? 


r 

5 I 

A No, sir. 

i 

6 

THE COURT: I don't follow that. When you say 

j 

7 

**-"no, sir,” you say there was no decision made on that day? 


8 

THE WITNESS: Yes, sir, that's right, that's what 


9 

I say. 

i 

1 

i 

i 

1 

10 

t 

THE COURT: All right. 

\ 

ii i 

i 

Q When, if you can recall, was such a decision 


>2 ! 

made? 

1 

\ 

13 

1 

A Sometime the following week, probably the early 

! 

14 

part of the following week. 


15 

Q Directing your attention to the first pages of 

i 

16 

Natelli Exhibit J, page 2240 through 2265, of the proxy 


17 

1 

binder in front of you, tell the members of the jury when 


18 

you received the documents that start at 2242 and what you 


19 

did when you received them. 

«r 

20 

A I can't tell you exactly when I received those 


21 

documents. J I can tell you that they were received in 


22 

Washington some time after the visit to the printers, which 


23 

probably would have meant the following Monday, since I 


24 

! 

don’t believe that I was in my office over that weekend. 


25 

The information within the pages that you have 

1 


1 

1 

^i'thcrn oi:t ct court n«r®oRTCRs. u.s. cot* **r 
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I 

1 

1 

♦ 

2 

indicated represent tine logs from the files of National 


3 

j student Marketing Corporation for Mr. Bushnell and the top 


4 

j summary, which I indicated before is in my handwriting, 


5 

represents summation of information from those time logs 


6 

for time spent by Mr. Bushnell on the Eastern program. 


xx 7 

(Defendant Natelli Exhibit w marked for identi- 


8 

fication.) 


0 

! 

Q I show you, sir, your exhibit W for identifica¬ 

1 

10 1 

1 

tion and ask you would you tell us what that document is. 

1 

1 

11 

without relating it to the specific items that it reflects? 


12 

A This documents what we call a teleohone charge 


13 

posting ticket from the files of our Washington office. 


14 

0. Is that type of document one that is made in the 


15 | 

regular course of the business of Peat, Marwick Mitchell < 


16 

and Company? 


17 

A Yes, it is, sir. 


18 

1 

Q Is it a regular course of business to make and 


19 1 

keep such records? 

l 

20 

I 

A Yes, sir. 


21 1 

1 

Q Is the entry that is reflected thereon made at or 


22 j 

about the time of the transaction which it reflects? 


23 , 

A Yes, sir. 


24 I 

7 .. 

MR. MARTIN: Your Honor, at this time I would 


25 

offer Natelli W for ik.„ntification in evidence. 1 

f 

1 

! 
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1 

MR- VELIE: No objection. 

\ 

(Defendant Natelli Exhibit W received in evi- 

i 

dence.) 

Q Would you tell us, sir, what Defendant Natelli 
Exhibit W is specifically? 

A This is a telephone charge slip which indicates 
that I made a telephone call to Mr. Dennis Kelly at a 
New York number, area code 212 PL. 8-7700, on August 18, 

1969. 

Q Do you recall what that telephone number was? 

I 

A I am quire sure it was National Student Marketing's 
offices, sir. 

f * 

Q Do you recall the substance of that conversation j 
with Mr. Kelly? 

A I cannot say that I have a recollection of the j 
specifics of the conversation at that time. 

Q Ultimately, did you come to a conclusion whether ! 
or not it would be acceptable for the company to record 
in irs unaudited statements for May 31, 1969 a commitment 
from Eastern Airlines? 

A Yes. 

Q What was that conclusion, sir? 

A It was my conclusion that they r Juld include 
this item. 

j 

I 

| 

I 


soutme^h msT 'ct co"nr nr^of-TF-s u.< •>? 
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Q At the time that that conclusion was reached, 
did you believe that it was appropriate for the company to 
record that commitment? 

A Yes, sir. 

Q were you trying to defraud anybody when you came 

to that conclusion, sir? 

A No, sir. 


9 

Q 

Were you attempting to mislead or deceive anyone?! 

10 

A 

No, sir. 

11 

Q 

1 

Did there come a time, Mr. Natelli, when Joseph j 

12 

Scansaroli 

left Peat, Marwick, Mitchell and Company? 

13 

A 

Yes, sir. 

14 

Q 

i 

When, as best you can recall, did that occur? 

15 

I 

A 

October '69, probably the beginning of October, 1 


somewhere in that period. 

Q At any time prior to the time he left Peat, 
Marwick, Mitchell and Company, did Mr. Scansaroli tell you 
that he was concerned that he might lose his certificate 
because of the 1968 audit of National Student Marketing 
Corporation or any other event that had occurred? 

A No, sir. 

Q Did you ever hear anyone at Peat, Marwick, 
Mitchell make a statement about losing their certificate? 

A Never in any serious vein. Fro;- time to time it 

soi/thcs 0 ,j-. , CT co ,,, T * r ^* T ri*s. o.s. fr<r*PT«r 
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2 

3 

4 


5 | 

6 ! 


8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 


21 

22 

23 

24 


i-i not uncommon for members of the staff in a joking vein, 
after they have dealt with some particular difficult matter,; 

I 

to jokingly say "Hope we don't lose our certificates over 
this one." 

I 

That kind of thing, yes, sir. 

Q Is there anyone that you have known personally 
that has ever lost their certificate as a CPA? 

I 

• ! 

A No, sir. 

Q Did you ever hear Mr. Scansaroli say anything 
about losing his certificate? j 

MR. VELIE: Objection. That has been asked and 

. 

i 

answered and he doesn't like the answer. 

! 

MR. MARTIN: That has not been asked and answered. 

I 

THE COURT: I understood the witness to say that jie 
never heard Scansaroli say that he feared that he might lose! 

I 

his certificate. 

i 

Am I correct about that, Mr. Natalli? 

THE WITNESS: That he feared — that's correct, 
sir. I don't recall Joe saying that he feared losing his 
certificate. 

THE COURT: So you are making so~ie distinction? 

MR. MARTIN: Yes, your Honor. 

I 

THE COURT: What is the distinction, so it is not 
lost on anybody else? 


SOJTMtRN BIST r.r COURT R~ PORTERS, II.S. COUR’HfV*': 


I 

I 
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f iMR * MARTIN : Honor, I asked the witness 

l did he ever hear Mr. Scansaroli say he was concerned about 
losing his certificate. 

THE COURT: This is a distinction. 

MR. MARTIN: That's right. 

THE COURT: if you feel it. is I won't sustain 
the objection. 

You see his point, Mr. Natelli? 

THE WITNESS: Yes. I do. 

A Yes ' 1 b®lieve, although it is a hazy recollec¬ 
tion, I believe that Joe may have also in a joking vein at 
some time or another said, "Hope we don't lose our certi¬ 
ficates over this one." 

it is the kind of thing that Joe night say, the 
same way he said at one point as we chatted about, "I don't 
get paid to make those kind of decisions," a wise-crack 


remark. 


THU COURT: m other words, the distinction you 
and your lawyer are trying to make here is the only time 

you nigh* have heard him say anything like this was in 
jest? 

THE WITNESS: Yes, sir. 

THE COURT: All right. 

Q Are you able to fix a tine, do you have any 
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2 

recollection as to when this incident miqht have occurred? i 

3 

A It may have been at the time the Ron Michaels 

4 

contract writeoff problem came up. 


. 

° 1 

I can't be sure about that. 


6 

i 

1 

1 


► 7 ! 



8 ' 

i 

i 

9 

j 


10 

1 



11 



12 

* 


13 



14 



j 

1 


15 ! 

j 


16 



- 17 



18 



19 



20 



21 

| 


22 

| 

i 

i 


23 

| 


24 



25 

i 
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Q I show you another one of these work Daoer binder^ 
which has been marked Natelli 1 for identification — 

THE COURT: Excuse me. That can’t be so. 

L. 

0 I m sorry, "■etaenal for iden¬ 

tification . 

Can you tell us what that is? 

A It is a folder of miscellaneous work papers from ! 
the Peat, Marwick files, once again Dertaining to National 

i 

Student Marketing Corporation. 

Q Page 8671 of that, can you tall us what that is? 

A Yes. it is a handwritten notation or note j 

from me to bill, in this case that would mean Bill Colona. j 
0 Is that the same note that has been cooied anc 
new appears on Natelli Exhibit N? 

A Yes, sir. 

i 

MR. MARTIN: May I just show the original of this 
to the jury, your Honor? 

THE COURT: All right. 

MR. MARTIN: Ladies and gentlemen, that is the 
original of the note which appears on the cover of the other 
document we have Xeroxed and used and introduced in evi¬ 
dence . 

Q Wouldyou read to the ladles and gentlemen of the ' 

jury what you wroce on that document? Tell us, when was 

I 

! 
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i ! 

2 

that prepared? 

i 

3 

A I can’t give you a date from this document, but 

i 

i 

i 

4 

it would have been at such time as I decided that Bill 


5 

Colona would replace Joe Scansaroli as the supervisor 


6 

on the National Student Marketing engagement. 


7 

i 

Consequently, it would probably be in October of 


8 

1969. 


9 ! 

Q Wh»t did you state in that note to Mr. Colona 


10 

at that time? 


11 

A It says, "Bill, attached is program for contracts 

i 


12 

at National Student Marketing Corporation. Please get 

i 

13 j 

1 

into this as first order of business. Satisfy yourself 

| 

i 

14 , 

that procedures are adequate," with my initials. 1 

15 

Q Did you have any discussion with Mr. Colona about i 


16 

that? 


17 

A I can’t recall any specific discussion at the 


18 

time of handing him this, but I’m sure that in the process 


19 ! 

of giving Mr. Colona background on his assignment, I would 


20 

have discussed with him the facts behind this document. 


21 

that is, my asking John Johnston to work or it and my com¬ 


22 

pleting it and so on. j 

j 


23 

1 

Q Did there come a time, sir, when Peat, Marwick, 


24 

Mitchell had to prepare a comfort letter in connection with 


25 

the Intarstate merger that was the subject of the proxy? 

i 

1 


»' 

! 9 
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A Yes, sir. 

Q Do you recall having any discussions with anyone 
at Peat, Marwick, Mitchell concerning that subject? 

A I'm sure that in the course of the month of Octobir 
I advised Bill Colona to be sure that he took into account 

i 

as one of the items that were now his responsibility the facj 
that we would .lave to issue such a comfort letter next with 
the Interstate closing. 

Q Do you recall whether or not you had any conver¬ 
sation with Mr. John Johnston on this subject? 

A Yes. Sometime in the beginning of the last week 
of October, I Delieve it was on a Monday, I chatted with 

l 

Johnny Johnston to make sure that this comfort letter was 
something that was on the program to be accomplished within 

I 

that week, and asked him if he had given consideration to 
this or make sure that he was qiving consideration to this. 

i 

Q Did he say anything to you at that time about the 
matter? 

i 

A My recollection is that at that time that he 
hadn't really gathered all the information necessary, but 
we were in the process, of course, of doing the 3-31-69 audi: 
Johnny was the assigned senior, and I believe he mentioned 
to me some of the adjustments that he knew were proposed 
adjustments for the 8-31-69 audit that were of some signifi- 

t 

I 
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17 i 


cance and might have a bearing on the wording of the comfort 


letter. 


Q Do you recall what he mentioned in this regard? 

A I'm really not sure. I think he at that time 
probably mentioned the deferred charges as a particular 
area, that is the deferred charges for the PI programs. I 

think he had some analysis of that and had some indication | 
of that being a problem. 

There may have been also the item on the addition*1 
paid in capital adjustments. I'm not sure if we had any 
other information beyond that at that time. 

G Do you recall what you responded to Mr. Johnston I 
in this regard? 

A Well, I told him to make sure that in the course 
of the next couple of days he got into this to make a 
final determination of what the adjustments were that would 
have an impact on the comfort letter, and I also called to 
his attention the fact that we would have to take into accoujt 


whether any of these adjustments reflected back on the May 3 J, 

1969 figures which was one of the elements of the comfort 
letter that was required. 

0 Directing your attention, sir, to Thursday, OctobJr 
30, 1969. 

Did you have occasion to speak to Mr. Colons on ! 
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N 

y, 




2 

3 

4 I! 

I 

5 ji 


7 1 

8 'I 

9 I 


10 
11 

12 !! 

13 

14 



that day about the comfort letter? 

A Yes, sir. 

i 

Q Was that conversation in person cr by phone? 

A By phone. 

Q Where were you at the time, sir? 

A I was at home. I had just returned from a visit j 

to the doctor's office. I had taken some X-rays. 

Q Approximately what time of day did this conversa¬ 
tion occur? i 

A It was late afternoon some time. 1 

1 

Q Do you recall what th 9 conversation was, what 

Mr. Colona said to you and what you said to him? 

A Mr. Colona was reporting to me on the results 
of the work that he and Johnny had been doing on the comfort 


16 1 letter during that week, ar.d he ad—Mr. Colona had advised j 

17 me cf in summary what problems they had identified, and in 

; 

18 substance I believe he had some tentative draft of some 

19 wording that would have to go into the comfort letter wm 

20 regarding the matters that had been identified. 

2 1 Q Was there any discussion of the magnitude of 

22 I these adjustments? 

I 

23 , A Yes, I believe at that point he had identified the 

24 ' $300,000 of the receivables, the $500,000 of the deferred 

I 

25 charoes and whatever the amount was for additional paid in 

• 

capital adjustments. j 

: 
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Q What, if anything, did you say to Mr. Colona? 

A I told Mr. Colona that — first, I balieve I 
asked fir. Colona if tha company was aware of our findings, 
and he told me that thay were, that he had been, of course, 
working with Mr. Kurek in the process of doing this work. 

I then told him that because of the seriousness 
of the adjustments that we had, i felt that this was a 
significant problem in the comfort letter and told him to -j 
first thing in the morning, since it was late in the after¬ 
noon — the first thing in the morning to call Mr. Otkiss 
as soon as he got in the office, who was the reviewing 
partner in Philadelphia, and discus* the matter with him 
since I wasn't sure whether because of the illness that 

I had, whether I would be able to get into the office the 
next day. 

In essence, I said look, whether I am there 
or not, you go ahead and call fir. Otkiss first thing in J 
the morning. 


Did you go to the office the following morning? 
A Yes, I did. 

Q Did you have occasion to speak to Mr. Otkiss? 

A Yes, I did. 

0 Would you tell us what you said to Mr. Otkiss 

I 

on that occasion and what he said to you? ! 

I 

j 
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3 
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5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
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23 
21 
25 


A Mr. Otkiss had already been called by Mr. 

Colona. So he already had knowledge of the basic problem 

we were dealing with. 

I got in the office a little later than Bill 
did. We, in essence, reviewed with one another the problems! 
that had been identified and Mr. Otkiss felt every bit 

I 

as concerned about this as I did; in fact, to the extent 

j 

that he suggested that rather -- because of the seriousness 
of the matter, that we should telephone Professional Practice 

l 

Department, Mr. Holton in particular, and discuss the matter’ 
with him. 

Q Did you have occasion to have such a conference 
call with Mr. Holton? 

A Yes. ! 

Q Trior to that did you have any contact with 

I 

anyone at National Student Marketing Corporation? 

A My recollection is that I spoke to Bemie Kurek; 

probably a combination of in my office and by telephone. 

He was in the vicinity of our office. His office was in 
the vicinity of ours. I believe he was there that morning 
with the intention of picking up the comfort letter and 
bringing it to New York. 

I be.liav; that T also — before wespoke to Mr. 
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i 

Holton, I believe I had also contacted Mr. -- they are 
Mr. Joy and Mr.Davies or one or the other of those two 
individuals in National Student Marketing’s New York office 
or White & Case' office, somebody in New York from National 

i 

Student Marketing. 

Q Do you recall the substance of any of the con¬ 
versations you referred to with Mr. Kurek, Mr. Joy or Mr. 
Davies? 

t 

I 

A Well, basically — Number 1, with Mr. Kurek, 

I asked him what the status of things were as the result of i 

I 

the comfort letter and he indicated that, you knov:. he 

I 

was ^ think he may have used the words he was just a 

I 

messenger by that morning, there to pick up the letter and 1 
bring xt to New iork, that it was in the hands of the peopl?j 

I 

in NSM in New York, so I should contact them. In essence I 
he understood that the closing was going to be going ahead, i 
so far as he knew. 

0 What about your conversation with Mr. Joy 
and Mr. Davies? Do you recall anything about those? 

I 

A I have a very hazy recollection of celling 
them, but I do have a recollection that during that morning 
it was my understanding that the company was planning to 
go ahead, that the Interstate people had — who were going | 

• 
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2 to be participating in the closing were aware of the fact 

I 

3 that there would be the comments that were in the comfort 

I 

4 j letter, but that the _ompany was — they were planning 

5 to go ahead with the closing, as I understood it. 

6 Q Would you tell us, sir, what occurred in your 

7 conference call with Mr. Holton and Mr. Otkiss? j 

8 A We brought Mr. Holton up to date as to what had j 

9 transpired and — that is the contents of the draft, 

10 comfort letter at that point, what we had planned to put 

11 in it, advised him that there was a closing imminent* that 

12 day, that it was taking place at the White & Case offices 

i 

13 j| and, in short, by the time that conversation was ended, it 

14 was left that I would get a draft as it then stood of the 

15 comfort letter communicated to White & Case and our New York} 

16 office for Mr. Holton. 

| 

17 Mr. Holton v/as going to consider as the result 

18 of our conversation, consider the matter that we had 

19 discussed himself and I presume with others in New York. 

20 0 Did you communicate the contents of the comfort 

! 

21 letter to the people at the closing at White & Case? 

j 

22 A I didn't do it personally, but we did communicate 

23 a draft to the people at White & Case, yes. 

24 0 Subsequently during the day were additional 

i 

25 I portions or additional paragraphs added to the draft that 
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had bean communicated to the people at the closing? j 

A Yes, sir. 

0 T. will refresh your recollection, sir. i put 
b-fore you Natelli Exhibit K in evidence, which contains j 
the final comfort letter. 

would you tell us what additions were communicate! 
to the parties at the closing as best you can recall? 

A Some time that day I recall having communicated 
to the people in New York at White s Case. I believe 
I communicated to John Davies, but I am not positive about 
that, the fourth from last paragraph which starts out. 

Your attention is called, however, to the fact that if the 
four adjustments had been made," so on. 
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2 

0 Did you have any conversation about that with 


i 

3 1 

j 

the people that you were talking to at White & Case, with ! 


4 ! 

Davies or anybody else? 


1 

- 

0 j; 

A Yes. I believe it may have been after I 


6 !: 

i 

1 1 

1 

communicated that paragraph to the White & Case offices 


7 

that there was a phone call between me and Mr. Davies and 

i 


8 1 

Mr.Epley, who was also on the phone at that time, wherein 


9 

in short the companies — that is, there was an objection 

i 


10 

j 

raised by both of these individuals to this paragraph being 


11 

included in the letter, their feeling being that it was 

1 

1 

12 

! 

gratuitous and unnecessary since all it did v/as summarize 

1 

1 

| 

13 

information that was in previous paraoraohs . 

: 

j 

14 

| 

1 

Q Was there any further discussion that you can 


1 

15 

recall with Mr.Davies or Mr. Epley on that day? 

16 

A Well, I think in that particular phone call 

r 17 

| 

1 

what happened was I told them that whatever their feelings 1 

! 

18 

on that paragraph, this is something that we had considered,i 

1 

19 

that I felt was absolutely necessary be put inthe letter, 


20 

that it had been a matter of discussion already with our 


21 

executive office, who was — which was involved in the 


22 

letter by this time, and we felt that this was a necessary 

1 

i 

• 

1 

23 

paragraph. > 

i I 

24 

I believe it was also in that discussion that 1 | 

25 

told him that at this point I wasn't sure- what elsa would gc^ 

i 

i 


• 

i 

i 

i 
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into the letter as it was then drafted before we arrived 
at a final conclusion of the letter. I advised him that 
it was under consideration in our executive office, that ! 
the letter, because of the timing problem at that point, 
the letter would be issued by our executive office, that 
it could be mechanically completed during that day, and 
I think it was also in that conversation that I said to Mr. ! 
Epley that in addition to any wording in the letter we had 
under consideration what other steps the company perhaps 
should take. 

' 

j.n fact, I think it was in that particular con¬ 
versation that I said that we were considerino the fact 
that the company perhaps should go to — should bring this 
matter to the attention of the SEC. I think it was in 

t 

that saime phone call. 

Q Did there come a time that you learned that the ! 

I 

closing had taken place? 

A Yes, sir. I 

* 

I 

Q Looking at the first page of Natalli Exhibit K, j 
did you have any discussions with Mr. Holton about his sendilv 
a letter to each member of the board of directors of National 
Student Marketing Corporation and Interstate National 
Corporation prior to the time that letter was sent? 

i 

A Yes, sir. 


! 

I 
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In any of the conversations you had with anyone 


on the day the comfort letter was issued or with the people 
who worked on your staff in the preparation of that comfort 
letter, did you suggest to anyone that you would have a per¬ 
sonal problem if this merger didn't go through or the fact 

| 

of these adjustments came to the attention of the SEC? 

I 

! 

A Absolutely not. 

I 

Q Did you at that time have any concern about ycun 

I 

own personal situation, that you had done anything wrong? 


A No, sir. 

Q I show ycu what is now your Exhibit L in evi¬ 

dence. Again, for background, would you tell the members 


of the jury what that is. 


This is a letter dated November 20, 1969, 


addressed to ne from JohnDavies, general counsel of National; 

i 

Student Marketing Corporation. 

0 Would you read the substance of that letter, 

i 

the body of that letter, to the members of the jurv? 

A "Dernie Kurek has requested that I advised you j 

whether or not the orincipals of Stuckey & Speer, the 

I 

Cottrell Bus Companv and the Ritzenthaler Busf Company were i 
advised of the October 30, 1969 comfort letter delivered by I 

i 

Peat, Marwick to us in connection with the Interstate Natiorja 


transaction. 


The'’ were so advised and in fact delivered 
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to us . letter -hnowlsdging that the, had hee„ so advised. 

0 would you tell u, about the circumstances that 
led up to your receiving that letter. 

ves, sir. As a result of the problems that 

had arisen in connection with the issuance of the comfort 

letter I advised Bernie Kure* that he should be sure as 

the financial officer of nsmc „ 

nsmc that companies that wera then 

m negotiation for acquisition by NSMC 

D y nsmc, which companies had 

received information by way of the proxy about NSM, should j 

be informed that the proxy infection was in fact in error I 

to the extent of the matt°rc u ^ 

that we had noted in our com¬ 
fort letter to the company. 

0 Had this idea been suggested to you by anyone 
at the Peat, Marwick New York or Philadelphia offices? 

No, sir. i don't believe that anyone in either 
of those offices was aware of these transactions that were j 
taking place at that time, as we were in Washington. 

o When you told Mr. Kurek that these companies j 
Should be given the comfort letter and told of the adjustment 
to uh» May 31, 1969, figures were you trying to cover up thd 

adjustments that had been made in the May 31, 1969 figures, i 
3ir? 

I 

I 

A No, sir. 

i 

Mr. Natelli, you are a defendant in a civil 

! 
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2 

action brouc/ht by the SEC, is that correct, related to 


3 

this matter? 

i 


4 

• 

A Yes, sir. i 

1 


5 

Q Prior to the time that that action was 


6 

instituted had you ever been the subject of any type of 


► 7 

disciplinary action or any action by the Securities and 


8 I 

Exchange Commission? 


9 

# 

A No, sir, 

i 


10 

0 Have you ever been the subject of any criminal 

1 


n ! 

! 

proceeding before, sir? 

1 

12 

! 

A No,sir. 

| i 

i 


13 

i 

Q Did you, sir, in preparing this proxy do what 

1 i 

I 

i 

14 ! 

you considered to be an honest job at the time? 

1 

15 

1 

A Yes, sir. 

!l 

I 

i 

16 

Q Did you ever intentionally participate in the 

k 17 

preparation of this proxy knowing that it was false or 

> 

18 

fraudulent? 

I 

19 

A No. 


20 

MR. MARTIN: I have no further questions. 


21 

THE COURT: Ladies and gentlemen, we will take 

i 

1 

1 

22 

1 

the morning recess at this point. 

i 

23 

(Recess.) 


24 

MR. STILLMAN: I have no questions, your 


25 

Honor. 

« 

1 

i 

i 
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i 

MR. VELIE: May I proceed? 

CROSS-EXAMINATION 
BY MR. VELIE: 

Mr. Natelli, September of 1968 — you have the 
time fixed in your mind — that is the very outset, 
is it not, or pretty much the outset of your engagement 
with National Student Marketing, is that correct? ! 

A Yes, sir. 

Q At the very outset of your engagement in 
1968, September, did you do some checking to see why the 
price of National Student Marketing stock was as extra- j 
ordinarily high as it was? 

i 

i 

A I c/an’t recall doing any particular checking, I 
no, sir. J 
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2 ! 

Q Do you recall having some discussions with Jim 


3 

Joy a number of times concerning the high multiple of the 


1 

4 1 

company's shares, the shares were then trading in the 


5 

70 to $80 range? Do you recall that? 


6 

A I remember having discussions with Jim Joy about 


» 

7 

the multiple of NSM stock, yes, sir. 


8 

Q You and Mr. Joy were determined to find out if 


9 

there was any hanky panky driving the price of that stock 


10 

up as high as it was, isn't that correct, sir? 


11 

MR. STILLMAN: Your Honor, I must object to 


| 

12 

this. I don't see what that has to do with this lawsuit. 


13 

THE COURT: Overruled. 


14 

A I can't recall anything in that context, no. 


15 

Q Is this your signature, sir? I am showing you 


16 

Government’s Exhibit 59 for identification. 


17 

A Yes, sir. 


18 

• 

Q This is, is it not, a memorandum you sent to your 

1 

19 

partner, Mr. Phillips, on September 19, 1968? 

1 

1 

20 

A Yes, sir. 


21 

0 Take a look at the clipped paragraph here at 

1 

i 

22 

the bottom of the second page. Read it to yourself. 

1 

23 

Have you read enough to see if you used the word 

i 

24 

hanky panky, sir? 

I 

! 

I 

25 

A I read enough to see that than wasn’t my word. 

i 
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11 I 


yes, sir. 


Q Vou didn't put the word hanky panky in your memo- 
randum which you sent to Mr. Phillips? 

A Yes, that's in that memorandum. 

Q Mr. Joy advised you than that he was constantly 
checking to see if there seems to be any hanky panky going o, 
behind the scenes, is that correct? 

A ihat's what that seems to say, yer., sir. 

Q Do you recall assuring Mr. Phillips, your partner 

"Naturally, we will, of course, keep our eyes and ears open | 
and continuously evaluate any information which comes into | 
our hands in workingwtth this client." 

A Yes, sir. 


correct? 


You did that right at the very outset, is that 


A Yes, sir. 

o Vou kept your eyes and ears open. 

I believe you told us you were the partner in 
charge of the 1968 audit, is that correct? 

A Yes, sir. 

0 You told us you were resoonsible for that audit? 

Is that your word? 

A Correct. 

You signed the opinion in Government's Exhibit 5 
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which is the annual report for 1968, is that correct? 

A Correct. 

Q Incidentally, Mr. Martin asked and you said that 

that opinion is addressed to the board and the shareholders 
of National Student Marketing. That's correct, isn't it? 

A Yes. 

Q You didn't mean to suggest by that that you 

weren't responsible to the public for the material that 
went in there, did you? 

A No. I was answering Mr. Martin's question. 

Q I see. 

Well, did you think it important to tell this 
jury that the responsibility of a public accountant is not 
only to the client who pays his fee, but also to investors, 
creditors and otners who may rely on the financial statement^ 
which he certifies? 

A It is certainly appropriate. 

Q That certainly is an important piece of informa¬ 
tion, isn't it? 

A Sure. 

Q The annual report for 1968 is a public document, 

is it not? 

A Yes, it is. 

I 

Q It became part — do I have this right -- it became 
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12 ! 


part of a 10K report filed with the Commission? 

I 

A Yes, sir. 

Q Available for members of the public to look at to 
see what National Student Marketing was all about? 

A Correct. 

Q You were responsible then not just to the Board 

and to the shareholders but to members of the public? 

A I was responsible to do what I thought should be 
done as a certified public accountant. 

Q You knew that National Student Marketing was 

actively seeking to acquire other companies for its stock, 
didn't you? 

j 

A Yes. 

i 

J 

Q J.n fact, one of the very first things you learned) 
about the company when you went to get a feel for the com¬ 
pany, I think your word was, was they were in the middle of 
pitching some company to acquire it, is that correct? 

A Maybe if you tell me what you mean by pitching 
I can answer the question, sir. 

_ 

U They were telling what they were all about, talkihc 
about their business and so on, trying to induce another 

! 

company to be acquired, isthat correct? 

A Yes, they were explaining their activities to 

» 

another company. 
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1 

2 

Q They wanted to make a good impression or. that 


3 

other company so that they could acquire it, isn't that cor¬ 


4 

rect? 


5 ’ 

1 

A I presume that's a two-way street in those situa¬ 


6 ! 

tions, yes, sir. 


7 | 

Q Of course, you knew that the price of this stock 


8 

was very high, isn't that correct? 


9 

A I would have had some knowledge of the price of 


10 

the company's stock, yes, sir. 


11 1 

1 

Q I asked you if you knew it was high. 


12 I A In relation to what, sir? 

il 

; 

13 

Q In relation to its earnings. 

14 

A High in relation to its earnings in terms of havii 

h 

15 

a certain multiple, yes, sir. j 

16 

Q It had a very high multiple, didn't it? 


17 

A Ones again, a high multiple, I don't know what 

i 

18 

you wculd be comparing it to. But yes, a high multiple. 

i 

I 

19 

0 It was not secret to you that if they showed a 


20 

loss in the 1968 report the price of the stock might 


21 

tumble? 

i 

22 

A That is something that might happen, yes, sir. 


23 

Q Were you aware of it? 


24 

A Was I aware of the tumbling? 


25 

Q Were you aware that the price of the stock might 
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tumble if they showed a loss? 

A Sure, I was aware that in the normal course of 
events thatmight or might not happen. 


i 

I 

l 


i 


Q In fact, Mr. Scansaroli wrote it down in the work 
papers, didn't he? 


A I am not sure whether he wrote down exactly what 
you are trying to portray here, sir. 

Q Did Mr. Scansaroli write down in Government's 
Exhibit 3 at page 1913 "If we don't record them,* meaning 
the contracts we have ail been talking about here. "We 


will probably show a consolidated loss for the year and many! 


stockholders would sell their stock," is that correct? 

A That’s correct, but I don't think it relates to 
the previous question. But I can stand corrected. 

Q Selling their stock, doesn't that have an effect 
on the price? 

MR. MARTIN: I object. 

A It could have, but I don't know — 

MR. MARTIN: It is argumentative. 

THE COURT: I will allow it. 

Q It could. 

A It could have, but I don't see how you could get 
that conclusion from reading that document. He was obviously 
talking about the reported earnings of National Student 

| 
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2 1 

Marketing Corporation and he doesn't mention anything about 


3 

marketing price in that document. 


|| 

4 ! 

Q Tell me, sir, you knew that in mid-October for thi 


5 \ 

very first time the company came up with these $1.7 million 


6 

in sales, is that correct? 


' 7 

A I knew that when I first heard about these fixed 


8 

fee contracts, whatever they ended up being in amount. 


9 

they had not yet been recorded on the books, if that's what 


10 

you are saying, yes, sir. 


11 



12 ! 



13 



14 



15 



16 



r 17 

, 

i 

I 

18 

1 

!| 


19 



20 

|| 


21 

i! 


22 



23 



24 



25. 
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2 

Q 

You first heard about them in October, is that 


3 

correct? 



4 

! A 

As I say, it is either the end of September or 


5 

the beginning of October, yes, sir. 

1 

6 

1! Q 

The documents which Mr. Scansaroli gathered 


7 

together in his special sales work papers largely dated 


8 

October 17 

and 18 as back up for these contracts, is that 

I 

9 

correct? 



10 

1 

A 

I 

That's right. 


11 

; 

Those records represented the very first records 


12 

I 

with respect to these contracts, is that correct? 


13 ! 

A 

Obviously after information had been gathered. 

i 

1 

14 

yes, sir. 

. 


15 

Q 

All right. 


16 


It was no secret to you that the year had ended 

1 

| 

17 

two months 

before, is that correct? 


18 1 

A 

Correct. 


19 

1 

Q 

Did you ever check with people at Arthur Andersen 


20 

to see, in 

fact, how the company had been handling these 


21 

contracts throughout the year? 

i 


99 

1 

I 

A 

I didn't personally, no. 


23 

Q 

Mr. Scansaroli told us he didn't either. 


24 


Did you think sonebody else had? 


25 

A 

I'm quite sure that I asked Joe Scansaroli how 




j 
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these contracts would have been accounted cr had been 
accounted for during the previous year, at which time Arthur 
Andersen were auditors. 

Q Let me see if I have it right. 

You asked him to check with Arthur Andersen? 

I 

A I believe I asked Mr. Scansaroli how Arthur Ander-’ 
sen had dealt with these contracts. That's not quite what 
I said in the previous answer, that's the substance of it. 

Q Did Mr. Scansaroli come back and tell you that 
he hadn't checked with Arthur Andersen? 

A My recollection is that Mr. Scansaroli advised 
me that the extent of any of this type business in the pre- 

vious year was MfMfMtt, practically non-existence, and 

’ 

this, in fact, is one of the reasons why we were discussing | 
this problem at this time. It was a new area of activity 
that the company had gotten into during the year. 

Q I thought I asked you if you had asked Mr. 

Scansaroli to check with Arthur Andersen and Mr. Scansaroli 
reported back to you that he didn't? Did he advise you of 
that, sir? 

MR. MARTIN: Objection, your Honor. There are 
two questions there. Let him ask one at a time. 

MR. VELIE: He's answered the first one. 

MR. MARTIN: I object, your Honor. He has not 
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answered the first one. 


THE COURT: Let the jury decide that. 

Now that we have gene this far, why don’t you put 
the question again in one simple question form. 

Q Did Mr. Scansaroli ever tell you that he never 
checked with Arthur Andersen? 

MR. MARTIN: I object to that as argumentative. 

THE COURT: Overruled. 

A I don't recall Mr. Scansaroli tellincr me that he 
didn t check with Arthur Andersen. 

Q Did you havean impression that he rust have 
checked with Arthur Andersen? 

i 

A I had an impression that he knew from the 
-ontact that he had had with Arthur Andersen and the 
review of the work papers that Arthur Andersen that he had j 
performed, that he knew what the status was of this type 
business as of the preceding year, yes, sir. j 

Q That was the impression you had? 

A 5fes, sir. j 

0 Did you have the impression that Mr. Scansaroli 
might have read the management letter prep*red by Arthur 
Andersen? 

A I don't recall having any particular impression 
regarding the management letter at all. 
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1960 


2 !i 

Q You didn't read it yourself, did you? 


3 

i 

A No, I didn’t. 


1 

4 

0 If you had you would have known that they were 


i 1 

5 || 

counting on written contracts, wouldn’t you? 


6 ! ! 
II 
II 

MR. MARTIN: Objection, he's asked about a 


* 7 j| 

document he didn't read. 


8 

1 

THE COURT: I will sustain the objection. However! 


9 

if you want to develop a theme with this letter, you may. 


10 

MR. VELIE: Yes, your Honor. 


I 

11 

Q Government's Exhibit 68 for identification, that 


12 

is the management letter, isn't it, prepared by Arthur 


1 

13 

AndErsen in July of 1968, one month before you began your 

1 

1 

14 

engagement? 

I 

1 

j 

15 

MR. MARTIN: Objection. 


16 

THE COURT: Just a moment. There is an objection? 

1 

17 

MR. MARTIN: Yes, sir. 


18 

THE COURT: Yes, I will sustain that form at leas 

: 

19 

because of something he suggested or said a moment ago. 

1 

1 

20 

Q You told us you didn't check the Arthur Andersen 


21 

letter at the time. 


22 ; 

No question in your mind but Government's Exhibit 


23 

68 is the Arthur Andersen letter, is it? 

! 

! 

24 

i 

MR. MARTIN: Objection. 

i 


25 

THE COURT: Have you ever seen this before, Mr. 

1 


1 
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A Have I ever? 

THE COURT: That document in front of you. 

1HE WITNESS: Yes, I believe I have seen it 
previous to today, sir. 

THE COURT: Next question. 

Q In your review of it did you happen to know 
th^t they contemplated written contracts? 

MR. MARTIN: Objection, your Honor. 

THE COURT: is there an objection? 

MR. MARTIN: Objection. 

the COURT: That objection will be overruled. 

MR. MARTIN: I think we should fix the tire when 
the witness saw the document. 

THE COURT: We will in good course I assume by 
one or the othei. 

MR. VELIE: Please read the question to the 

witness. 

(Ouestion read.) 

A I would have to re-read it at this time to answer 
that question. 

THE COURT: Perhaps you car help him, Mr. Velie. 
MR. VELIE: Yes, your Honor. 

Q Why don't you read here on page 15 where it saye. 
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"Desirable procedures should provide." 

MR. MARTIN: Objection, reading from a document 
not in evidence, your Honor. 

THE COURT: We don't have to read it. I'm not 
accepting your basis. I agree with you for other reasons. 

We don't have to read it. Just point what you want him to 
read. 

Q Read the sentence here, Mr. Natelli. 

A Does that mean I should only read this sentence? 
THE COURT: To yourself. If you want to read 
anything else, you may. 

A Thank you, sir. 

Okay, sir? What was the question. 

i 

Q They did contemplate signed contracts, didn't 

they? 

MR. MARTIN: I object to that, your Honor. 

i 

| 

The witness cannot testify to what Arthur Andersen 

did. 

THE COURT: I agree. Sustained as to form. 
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7.’k 6B 

| 

i 1 

2 

Q in your review of this document, Mr. Natalii. 

| 

3 

when you reviewed it did youfind that in July Arthur Andersc 

r 

4 

was recommending the use of signed contracts? 

i 

5 

MR. MARTIN: Objection, your Honor. The j 

6 

document ha3n 't even been authenticated by anyone at Arthur 


7 

Andersen. This witness didn't prepare it and didn't see 


8 

it until after events — 


9 

THE COURT: The latter may be true, but I still 

i 

10 

think there is a fair question. 


11 

MR. MARTIN: I press the authentication objec- 

1 

12 i 

tion, your Honor. 

i 

i 

13 i 

i 

THE COURT: The witness states that he has 1 

; j 

14 |j reviewed tho matter. That is sufficient for our purposes 

i 

1 

15 

on cross-examination in my judgment. 


16 

I 

Put the question again because of this colloquy 

i 

17 

between counsel and the Judge 30 the witness understands yoi 

if 

18 

sir. 


19 

1 

Q In your review of this document, do you find thi 

,t 

20 

Arthur Andersen, in fact, contemplated the use of signed 


21 

contracts in July of 1968? 


22 

THE WITNESS: Your Honor, I have a problem in 


23 

answering that question with respect to July 1968, which 


1 24 

I would be glad to exolain to you, sir. 


25 

THE COURT: In other words, you can't answer th^ 

1 



] 

i 

f 
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1964 


i 


i 

i 

question? 

THE WITNESS: Because I have seen other docu¬ 

mentation which leads me to wonder about the date on this 

document. 

Q Let's ask it without the date, Mr. Natelli. 

In your review did you find that Arthur Anderser 
contemplated the use of signed contracts? 

THE COURT: Or at least this letter so indicated 
A This letter indicates that they are recommending 
to the company that the company on a prospective basis 
account for or get into administration of this business 
on signed contracts, yes, sir. 

Q You didn't take the trouble to read this then, 
did you? 

A I nevar saw it, sir. 

MR. MARTIN: Objection,your Honor. 

THE COURT: ~entlcmen, just a moment. Aside from] 

i 

the point made by counsel, I think it is objectionable on 
another qround. 

What do you mean by that? 

i 

Q Did you take the trouble read this when you were 

supervising the audit in 1968, Mr. Natelli? 

MR. MARTIN: Objection, asked and answered, your 

Honor. 

southern oist' ct court reporters, u.s. courthouse 
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Natelli-cross 

THE COURT: I believe that is what you stated, 

that you never had occasion to read this or some 
copy thereof until long after the event, isn't that so? 

THE WITNESS: That is quite a different question 
from what I was just asked, yes. 

THE COURT: That is the reason for my inter¬ 
vention, Mr. Natelli. 

You did not read it, say, in the summer or the 
early fall of '68? 

THE WITNESS: That is correct. 

THE COURT: Could you tell us, so we won't have 
any more arguments on this point, about when it was that 
you had occasion to read it, a copy of this letter? 

THE WITNESS: The first time I saw that document, 

to 

was whenit was provided me to look at by the Securities 
and Exchange Commission in the course of my testimony beforg 
them. As I understand it, it represented a document that 
they had acquired as a result of their subpoena powers. 

the COURT: That would be in 1970 some time? 

THE WITNESS: *71, I believe, sir. 

THE COURT: *71? 

THE WITNESS: Yes, sir. 

THE COURT: Thank you. Go ah rad. 

SOUTHERN OIST- CT COURT RERORTCRS. u.S. COURTHOUSE j 
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2 

Q 

Mr. Natelli, it is no secret to you that account 

- 

3 

ing firms prepare management letters, isn't that correct, 

i 


4 

as part of 

their usual practice? 


5 

! A 

That is correct. 


6 

Q 

Your firm prepares them? 


7 

A 

Yes, sir. 


8 

0 

They talk about internal control procedures, do 


9 

they not? 



10 

! A 

Do the letters talk about internal control pro- 


11 

cedures? 



12 

0 

Yes, sir. 


13 

A 

My wording would be a little bit different than ! 

1 

14 

yours, but 

i 

in substance that is correct. 

15 

i Q 

Internal control procedures in sub e+ -ance are 

16 

those which are of some concern to an auditor, are they not? 

17 

A 

Yes,of some concern. 

18 

Q 

If they are weak the auditor must extend his pre 

1 

!- 

19 

cedures to 

make sura that his audit is reliable? 

1 

20 

A 

Correct. 


21 

i ° 

All right. Did you take the trouble to talk to 

i 

22 

Mr. Sullivan, whom the evidence has indicated was an 

i 

i 

i 

23 

accountant 

who might have something to do vrith contracts in 


24 

progress accounting in the May 1968 period? 


25 

A 

No, I did not. 
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{ 


|i 


2 

Q 

I 

You heard Mr.Scansaroli i believe say that he 

3 

did not eithsr, is that correct? 

4 


1 

He may have testified to that effect, yes, sir. 

5 

1 0 

Did you a3k Mr.Scansaroli to check with Mr. 

6 

Sullivan? 


7 

A 

No, I did not. 

8 

Q 

/our counsel, Mr. Martin, offered — i believe I 

i 

9 

this is in 

evidence Natelli Exhibit C, these pages from 

10 

Mr.Sullivan's work papers. 

11 

A 

Yes, sir. 

12 

! q 

Did you take the trouble to review these pages 

13 

while you were supervising the audit. sir? 

| 

i 

14 

A 

1 

Cnee again, I can't answer that question in the ! 

15 

way you have asked it because I did not see or know of thesj 

16 

particular 

work papers at that time. 

17 

Q 

Let me just ask you: Do I understand it that 

18 

you didn't 

talk to Mr. Sullivan? 

19 

A 

Yes, sir. 


0 

Do I understand it that you didn't ask Mr. ! 

j 

1 

21 

Scansaroli 

1 

to talk to Mr. Sullivan? j 

22 

A 

That's correct. 

23 

0 

Did anybody give you to understand that he had i 

24 

checked with Mr .Sullivan and found out whot the deal was 

25 || 

with respec 

t to Sullivan's work? 
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i 

gab-6 Natelli-cross 

A Did anybody, meaning whom? 

I 

Q Anybody. Did anybody tell you among your — letj'i 

t 

take the people who are doing your audit. Anybody assure 
you that the step had been taken of checking with Mr. 

I 

Sullivan just to see how, in fact, these contracts had been j 
handled only several months before? 

A 'Well, if you would permit me to give you a 

I 

complete answer rather than a yes or no, it might be explanaj- 
tory. 

Do you want me to answer it yes or no, or 
give you an explanation? 


n 


I thought I asked you did anybody ever tell you 


i 


that he checked with Sullivan? 

A Yes, Mr. Kurek had worked with Mr.Sullivan. i 

! 

0 Mr. Kurek told you he had checked with Sullivan?j 

A Mr. Kurek told me that he had worked with Mr. 

Sullivan in preparing those figures. 

0 What steps, if any, did you do to check either 

work papers or have work papers checked to see thatyou rea-l|y 
had the true story with respect to the May figures? 

A In the sense of what I considered necessary at 1 

the tine, no steps were taken. 

0 This exhibit is in evidence and I am qoing to re|a 
the last paragraph of it. This is Mr. Sullivan's hand - 


I 
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"a b- 7 1969 1 

' 7D ' Natelli-cross 

2 

writing. 

3 

MARTIN: Wait a minute. 

4 

i i 

(Pause.) 

5 

! 

MR. VELIE: Mr. Martin tells me they might have 

6 

coma in as B, just so the record reflects that. I am readir- 

7 

what I believe to be c. it came in as B. 

t 

8 

0 The company's procedures appear reasonable 

9 

where there is a definite commitment by the client as repre¬ 

10 

sented by a signed contract, memorandum cr other documents- j 

11 

1 

tion and an actual expenditure of time and costs to the 

12 

prooram." 

1 ' 

13 

| i 

Just so there is no confusion about it, you 

14 

oidn't check that piece of paper when you supervised your 

J 

15 | 

review, is that correct? j 

| 

16 

A That's correct. 

17 

i 

18 

| 

i 

19 

i 

1 

i 

1 

20 

t 

i 

21 

i 

i 

1 

22 

j 

23 

1 

1 

1 

| 

21 ! 

1 

25 

1 


'I 
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2 

Q You were aware, were you not, Mr. Natelli, that 



3 : 

all of these sales which came up in mid-October were the 



4 

difference between a profit and loss for National Student 



5 I 

Marketing, isn't that correct? 



1 

6 

A I believe I have indicated earlier I am not 


. 

7 

sure that I was aware that it was a difference between a 



8 

profit and a loss, but I certainly was aware that it was 



9 

significant to the company's results, yes, sir. 



10 

Q You did direct Mr.Scansaroli to make a case 



11 

for the contracts, is that correct, in your own writing? 



12 

A I am sorry. If you would like to give me 



13 

what I said oerhaos l can answer that yes or no. 



14 

Q Page 1470 of Government Exhibit 4C for identific 

a* 

1 


15 

1 i 

tion. This is your handwriting, isn't it? 


16 

Let me just see if I have the right place, Mr. 


17 

Natelli . 


18 

First of all is that your handwriting? 

j 


19 

A Yes, it is. 


20 

Q Have you seen the point at which I have pointed j 


21 

ii 

on Page 1470? j 


22 

A Yes, I certainly have. 



23 

0 You said, didn't you, "In other words, establish 



2/1 

a case from the facts as to why we should nave the contract 

:± 


25 

booked as of August 31, 1968." 

i 




i 

1 
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12 i 

13 

14 

15 

16 

17 

18 


19 I 



Natelli-cross 1971 

That is part of what I said, sir. 

You said that? 

That is part of what I said, yes. 

Did you say that? 

i'cs, I said that plus what goes before it, sir. 
There is about 50 pages to this exhibit. 

But that is one sentence of one particular note, 
sir. I would be glad to read the whole nota for you if 
you wish. 

Q Why don’t you. 

A "Prepare an analysis of the income for FY 67 anc 
68 showing type programs which yieldec the income, that ir, 
straight poster jobs, direct mail programs, etc., question 

I 

why haven't the contracts in process been a problem previoud- 
ly. In other words, establish a case from the facts 

! 

as to why we should have the contracts booked as of August j 
31, 1968." 

0 No question in your mind but that Government 
Exhibit 3 is the case that Mr.Scansaroli established, isn't 
that correct? 

A Those are the work papers pertaining to this 
area of work, yes,sir. 

Q That was responsive to the very note you read 
us, was it not? 

i 

• I 

l 

i 

i 
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2 

A 

1 

I oelieve so. 


3 

Q 

Did you take the tr r able to read it while 


4 

| 

you v/ere 

supervising this audit? 

t 


i 

5 

A 

No, I did not read in detail. 


1 

6 

Q 

Did you read the introduction to it? It is 


* : t 

i 

three pages long. 


8 

A 

I believe I may have, yes. 


9 

Q 

You simply forgot about the sentence then that 


10 ! 

says "If 

we don't record them we would probably show a 


n ; 

consolidated loss."? 


12 

A 

I may have forgotten it up until this time, but 

1 


13 

1 

I hear you read it now. 


14 

i 

; Q 

So that you did know that it was the difference 

| 

15 

between < 

a profit and a loss, isn't that right, Mr. Natelli? 


16 

A 

As he indicates, it was probably a difference 


r 1" 

between 

a profit and a loss. He used the word "probably" 


18 ! 

1 

probably 

1 

because he wasn't sure at the time either. I 

| 

1 

19 

don ' t know. 


20 

i 0 

In fact, it was the difference between a profit 

1 

21 

and a loss, wasn't it? 

1 

1 

| 

22 

A 

As we have seen, yes, sir. 

1 

23 

0 

you have heard Mr.SCansaroli testify that with- 


24 

out adequate records contracts in progress percentage 


25 

of completion accounting was chancey and inefficient. You 

1 

1 

1 


V 

1 
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! 

Natelli-cross 1973 

2 

don't dispute that, do you? 

f 

1 

3 

A I don't dispute he made that statement, no, sir. 

1 

! 

* 

4 

* 

Q Do you dispute the truth of what he said? 


5 

It is chancey and ineffective, inefficient, to try to accour 

i 

i* 

6 

for contracts in progress on a percentage of completion 

i 

7 

basis when you have inadequate records, that's true. 


8 

isn't it? 


9 

A v;ell, in view of the way that question came up j 

i 

L 

10 

was probably a fair answer to the question. I would say 


11 

tha^ basically it is true that percentage of completion i 

12 

accounting requires adequate recordkeeping, yes, sir. 

13 

No question about that, is there? 

14 

j 

A No, sir. 

15 

0 Did you take the trouble to read Mr .Scansaroli' d 

16 

conclusions on Page 1970 of Government Exhibit 3 that 

i 


17 

the company had, in effect,no records with respect to these 


18 

contracts? 


19 

A Once again, I probably was aware of what he 


20 

said at that time. I believe I may have read that summary, 


21 

Certainly that was the problem that wc knowingly 

22 

faced in the consideration of this problem at that time. 

23 

So that is not something that is being brought to my 

21 

attention for the first time by any nears, or the attention | 

25 

of anyone. It has been inthose documents since 1968. j 
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| 


2 

Q 

You were certainly aware of the fact that the | 


3 

salesmen were not even entitled to their commissions 


4 

| 

yet on these so-called sales, weren't you? 


5 

A 

I am not sure what my knowledge was of the 


6 

commissions 

at that time. I believe I raised the question 


► 7 

of Mr. Scan 

saroli as to whether or not the commissions 


8 

were payabl 

e to them, to the account executives, if that is 


9 

wno you are 

referring to, at that time, yes, sir. 


10 

0 

The question was of sufficient concern for you 


11 

to write a i 

1 

note for Mr. Scansaroli to check, is that 


12 

correct, to 

find out in effect whether they can get their 


13 

. . 

commissions 

on these sales at this point? 


14 

A 

Yes, I believe that is correct. 


15 

Q 

Mr .Scansaroli answered that for you, didn't he? 


16 

A 

I can't recall what the answer is. 


► 17 

0 

He told you probably not, didn't he, at 


18 

Page 1470 of Exhibit 4C? 

1 

19 

A 

It says "Probably not, he does receive advances. 

M 

20 

0 

You know that an advance against a commission 


21 

22 

is a kind of a loan, don't vou? 

■£Vis 

A /a kind of a loan? 

1 

i 

23 

0 

A salesman is not entitled to it until he earns 


24 

the commission, isn't that correct? 


25 

A 

That would be a fair statement, yes. 

i 

1 
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1 

1 


2 


Q 

You were responsible, weren't you, for the 



3 


proper supervision of that audit? 


7 

4 


A 

Yes. 

! 


5 

1 

i 

Q 

In carrying out your responsibility did you 

i 


6 

i 

okay the 

practice of oral confirmation? 



7 


A 

Yes, I did. 

i 


8 

i 

1 

0 

It is not normal to confirm orally, is it? 

! 

i 


9 

1 

1 

A 

It is not as common a practice as writtan con- 



10 


firmation 

, that is certainly true. 



11 


0 

It is normal to confirm in writing? 



12 


A 

Yos. That would depend to some degree on cir- 



13 


cumstance; 

s in which people are involved in a particular 



14 I 
1 

i 

audit. But that is true, it is more normal to confirm ! 

I 


15 


in writing. 

I 


16 


Q 

1 

Mr. Nate Hi, you knew that these particular so- ! 



17 


called sal 

ss were not legal binding contracts, didn’t you? 



18 ! 


A 

I believe that we understood them to be commit-j 



19 


wants and 

there was a question as to whether they were legal) 



20 


binding contracts in the fullest form of that sense, yes, sj: 

• 


21 


0 

You said there v/as a question? 



22 


A 

I believe that is what I said. 



23 


Q 

Didn't you road what Mr. Scansaroli said here ! 



24 


in Exhibit 

3, his work papers, the very second page of the j 1 


25 

i 


f 

case you asked him to make for this group cf contracts? 

I 
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Natelli-cross 1976 



2 


He said, "Under this method extra caution 



3 

should be used because there is no legal binding contract." 



4 


Did you read that? 



5 

A 

I probably did at the time, yes, sir. 



6 j 

0 

In fact, you understood throughout that these 


1 

7 ! 

I 

were not 

legal binding contracts, didn't you, sir? 



8 ! 

A 

I understood that they were commitments and that 



9 I 

the substance of what we were dealing with was that they 



10 

were commitments from the clients to NSI1C. 



11 1 ' 


I 

As to the question of legally binding commitmentj 

s, 


12 I 

I don't 

know that I had given a lot of thought to whether 


13 1 

1 

they were or were not, but I don't think that was an important 


14 j 

1 

part of 

the consideration. 


| 

15 

I Q 

You don't think that was an important part of 


16 

the consideration? 

i 


17 

A 

No. 



18 

Q 

I see. 

1 


19 

A 

I 

That I had at that time, that's right. 


20 

0 

Later on you realized just how terribly importar 

it 


21 

it was. 

didn't you? 



22 

A 

No, I don't think that is a fair way to put it. 



23 

I did always realize that it was important that a company 



24 

have good administrative procedures. 


7A 

25 

1 
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jh® 1 Natelli - cross 1977 

2 

II 

Q Government's Exhibit 16 in evidence has been 


3 

identified as partial notes taken by a stenooraDher 


4 

at the meeting of June 9 between yourself and Mr. Randall. 

j 


5 

I am reading from the third page. 


6 

You told Mr. Randall on June 9, only about six 


7 

or seven months after these contracts were booked, "$45 

1 

1 

8 

j 

million in sales is fine, but it is important that 3.3 million 

9 

is unbilled in the balance sheet. Suppose we do run into 


10 

problems. Will you sue them? Doubt if you have a case. 


11 

I've got to look at the negative." 


12 

You said that, didn't you, Mr. Natelli? 


13 

1 

Q I don't know if I said that verbatim, but it is 1 

| 

14 

possible the sense of part of the discussion, yes, sir. 

15 

Q You don't deny that you said that in substance, j 

16 

do you? 


17 

A I can't deny it because I don't recall whether 


18 

I did or didn't say it entirely in the way it is written 


19 

there. But in substance I probably said something like that.; 


20 

Q It is important, isn't it, that these things wore 


21 

not legally binding and could not be collected, isn't that 

| 


22 

correct? 


23 

A At that time that's I think got to be an inaccurate 

1 

24 

statement, although I don't remember the figures that vou 


25 

are referring to, because I believed at that time we did have 
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2 

legally binding commitments on these items. There may have 


3 

been a question that was being raised there as to whether 


4 

or not the company would persue some of these items if 


5 

they didn't go through because of their concerns in building 


6 

a market relationship with these clients. 


7 ! 

<2 You aren't saying that the $1.7 million of con¬ 


8 

tracts booked in October of 1968 with respect to those 


9 | 

so-called sales — that you actually got binding commit¬ 


10 

ments, are you? You knew that you never got them. 


11 1 

A That's probably a fair statement. j 


12 

q Did Mr. Scansaroli tell you, sir, with respect 


1 

13 

to these not legally binding contracts the fact the sales¬ 


14 | 

men hadn't even secured the business for sure? Did he 


15 

tell you that? 


16 

A I don't recall that being said, no, sir. 


17 

q Did Mr. Scansaroli ever tell you, sir, that he 


18 

1 

felt that with respect to these sales, so-called sales, the 


19 

situation was touch and go? 

i 


20 

• 

A No, I don’t recall him ever using such words at 


21 

the time, no, sir. 

j 

22 

q If he had you would have remembered it, wouldn't 

| 

23 

| 

you? 


24 

A I may or may not have. I can't speculate on 


25 

chat. I am simply telling you what I do or don't recollect 
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2 

now, sir. 


3 

A Did he tell you that there was a concern that 


4 

if the ad agencies were contacted they might in fact send 


| 5 

the business to somebody else instead of to National Student 


6 

Marketing? 


7 

A No, I don't recall that. 


8 

Q He didn't tell you that? 


9 

A I don't recall that he did tell me that, no. 


10 

Q Do you deny that he told you that? 

1 

11 

i 

A I don’t recall that he told me that. 


12 

Q Would you remember a thing like that if he did? 


13 

A Probably so, but it would depend on the context 


14 

in which it may have come up for discussion, if it came up. 


15 

I simply do not recall him telling me that. 


16 

Q You heard Mr. Scansaroli testify here last week 


17 

and he was read the material I have before me from his grand 


18 ! 

jury minutes with respect to that very lanquage, touch and 


19 

go and so on. 


20 

That came up, did it not, in the context of 


21 

whether sales could be confirmed in writing or orally? Does 


22 

that help you fix the context that it might have been in? 


23 

MR. MARTIN: I object to that, your Honor. 


24 

THE COURT: As a question designed to refresh 


25 

his recollection I think it is permissible. 
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Q Does that refresh your recollection? 

A I am afraid you will have to read it again. 

Q What Mr. Scansaroli was telling to the grand jury 
was the reason for not confirming in writing, it was touch 
and go and so on, the advertising agency might send the 
business to somebody else, does that refresh your recollec¬ 
tion as to whether Mr. Scansaroli ever told you the danger 
that National Student Marketing might not even have this 
business? 

A That refreshes my recollection as to what was said 
the other day, but it does not bring to mind any such conver- 
sations at that time, no. 

Q So that if Mr. Scansaroli knew it he just didn't 
clue you in, is that the idea? 

MR. MARTIN: Object to the argument. 

THE COURT: Sustained as to form. 

0 In carrying out your responsibility for super¬ 

vising the audit, Mr. Natelli, did you tell Mr. Scansaroli 
it was all right simply to assume the percentage of work 
done during the period under review? 

A I don't recall using those words, no. 

Q Do you recall telling him that in 

substance, with or without those particular words? 

A I recall telling Mr. Scansaroli to follow certain 


SOUTHERN OIST- .CT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY 1QJARE. NCw von/,. N Y. CO 7-4340 





1 


I 


gawe 


Natelli - cross 


1981 


2 procedures which I believe I described here previously in 

3 order to attain some satisfaction as to the status of these 

4 contracts. 

5 Q Did you tell him it was okay to simply assume 

6 that the figures he had been given by the company were figures 

7 as of August, which was the end of the period? 

8 A Did I tell him to assume that? 

o j 

9 Q Did you tell him it was okay to assume that? 

10 A No, I don't recall a question ever coming up 

I ! 

11 | where I may have had the opportunity to tell him it was or j 

12 ; wasn't okay to do that. 

13 [ Q Do you recall if he ever tcld you that he simcly 

t 

14 just assumed that the work had been done in the period for 

15 which you were certifying financial statements? 

16 A No, I don’t recall him saying that. 

17 Q I f he told you something like that you would 

18 have remembered that, wouldn't you? 

19 A Yas, I probably would have remembered it had he 

20 said it, yes, sir. 

I 

21 ' Q I believeycu have told us the big change that 

22 i you made with respect to the previous unbilled accounts 

23 receivable reporting was to take percentage of completion 

24 instead of the whole contract, is that correct? 

25 A I don't recall saying anythin^ about a big changd, 

I 

I 
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2 

sir. 


3 

Q Do you recall telling the jury that the difference 


4 

suggested by you or the system suggested by you might differ 


s , 

from the previous use of these contracts in that you were 


6 ! 

taking in a percentage of the contract rather than all of 


7 

it? 


8 

A I believe I explained that that’s what my under¬ 


9 

standing was as to what we did as compared to what we under¬ 


10 

stood from Mr. Randall and Mr. Kurek had been done as of 


11 

May 31, 1969. I believe that’s correct, yes, sir. 


12 

Q Did you approve the recording of 100 per cent of 


13 1 

the Schick contract of $30,000? 


14 I 

A I don’t recall approving any particular contract 


15 

individually. 


16 

Q Were you made aware of the fact that the Listerin* 

a 

(17 

contract in the amount of $70,200 was taken in as 100 per 


18 

cent completed? 


19 

A No, but — well, I will answer your question. No 


20 

I don’t recall being made aware of it. 


21 

Q Were you made aware of the fact that the Ban 


22 

contract in the amount of $19,500 was taken in as 100 per 


23 

cent completed? 


24 

A No, I don’t recall beincr aware of that. I may 


25 

well have been. My answer should not be implied to mean tha 

b 

m 
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21 li 


I didn't know, i am saying I don't recall having been 
made specifically aware of any of these items. 

Q It was not secret to you, sir, that at that point 
m time National Student Marketing hadn’t done anything for 
any of those three clients for which they could bill one 
red cent? That's true, isn't it? 

i 

A It was not secret to me at that time. I wouldn't' 
know whether I did or didn't know whether they could bill 
any amounts as of the time we were talking about. I don't 
knew. I was not that familiar with the detail of what you 
are talking about. 

I 

I 

Q I see. Didn't you review the schedule of this 
$1.7 million of sales that was being added two months after j 
the period? 

A I believe I reviewed it in general terms with 
Mr. Scansaroli, but not in any detail, that’s right, sir. 

Q You weren't interested in seeing if i n f act what 
you had thought was going on was in fact going on with 
respect to this audit? 

i 

A I don't see how you can conclude that from what lj 
just said, if that's what your question i 3 . 

Q Were you aware of the fact that in your supervisijn 
of this audit that Mr. Scansaroli had unwittingly talked to ' 

I 

National Student Marketing's printer? i 
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2 

3 

4 


A I don’t believe I was aware of the fact that 
Mr. Scansaroli may have talked to National Student Marketing 
printer. 


s 


5 


6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


i 


i 




Q So you weren't aware of it? 

A I don't believe so. 

Q Did Mr. Scansaroli himself ever tell you that he 
didn't know who it was he was talking to? 

A No, sir. 

Q Did you know that the work papers failed to 
record in many instances who it was that he did talk to? 

A I can't say that I had that specific a review of 
the work papers where I would have noted situations where 
he did or didn't record who it was he spoke to. 

Q You did review these work papers though, didn't 

you? 

A I believe that it is correct to say that I looked 
at them in the course of discussions with Joe Scansaroli, 
but not in detail. 

Q But you didn't notice'these things? 

A I don't recall noticing them, no. 

Q If you had noticed them you would remember it, 

wouldn’t you? 

A Today six years ago? I don't know. 
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1 

2 

^ ^ **ot unusual, is it, to fail to record the 


3 

name of a person contacted in your work papers when you are 


4 

confirming, is it? 


5 

A That is such a broad question as to what is or 


6 

isn t unusual. Obviously I would have to say it is not 


7 

desirable, if that is what you are askina. 


8 

Q It is not desirable, is it? 

I 1 

1 

9 

i 

Did youtikay the practice of having the client 


10 

dial the telephone for Mr. Scansaroli while he was confirm¬ 


11 

ing these $1.7 million of sales? 

1 

12 

A I was never asked whether that could or couldn't 

! 

1 

13 

be done and, no, I did not okay it because I was never asked 


14 

the question. 

! 


15 

Q You wouldn't have approved such a practice, 

1 

16 

would you? 


17 I 

A I don't know whether I would have* or not. I 


18 

don't see anything particularly wrong with it, instead of 


19 

me dialing a number. I'm sitting there and : watch somebody 


20 ; 

else dial a number. It's never been a question I had to 


21 

j 

think much about. 


22 1 

| 

Q Did you notice he wrote down the numbers 


23 

which were being dialed? 


24 

A Did I notice that he did? 


25 

U Or didn’t. 


i 

A I don't ki w particularly that I did or didn't i 
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i 

2 0 He didn't, did he? 

3 A I don't know. 

4 Q Do you want to check? 

5 | A I really don't see what importance it has. If 

6 you want me to check, I will check, to answer your ques- 

7 tion. 


Q Please. Why don't you try page 1970 and any 
place else you care to look. 


10 i 


(Pause.) 

11 

A 

I don't see anything that indicates telephone 

12 

numbers 

no, sir. 

13 

Q 

I see. 

14 


In fact, in the succeeding years' audit, the 

15 

1 

1969 audit, you were still in charge of the audit then, 

l 

16 

weren't 

you? 

17 

A 

Yes, I was. 

18 

Q 

Because there had been problems with the 


19 

20 

21 A I recommended a procedure in 1969 which was 

22 different from '68 yes, sir. 

23 q Incidentally, the '69 audit was completed a^ter 

24 the proxy statement, isn't that correct? 

25 A That's correct. 

I 
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10 'j 

| 

11 I, 


And in the ’69 audit there was written confirma¬ 


tion, wasn't there? 


A Yes, there was. 

Q You heard Mr. Johnston say that he keot direct 

i 

control of those confirmations, making sure that nobody touche 
them but Peat, Marwick personnel until they were mailed, 
is that correct? 

A That's correct. 

Making sure they came back to him. ir. self- , 

addressed mailers, is that correct? 

A That's correct. 

1 

Q lie confirmed all of them? 

i 

A Ue said he sent confirmations out on all of them, 

at my direction, yes, sir. 

Q Positive confirmations? j 

A Yes, sir. 

Q Carrying out your responsibilities and super¬ 

vising the 19CG audit — you knew how to do all of those 
things in 1968, didn't you? 

i 

A Yes, sir. 

Q You chose not to? 


correct. 


2 !i j 


I chose not to? In the circumstances, that is 


Okay. In carrying out your resDcnsibilitv for 
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2 

supervising the 1968 audit, did it come to your attention 


3 

that National Student Marketing was making money back 


4 

guarantees with respect to some of these so-called sales? 


5 

A No, it did not. 


6 

Q Mr. Scansaroli didn't tell you that, did he? 


7 ! 

I ! 

A I don't recall him telling me that, no. 


8 

Q You would have recalled that if he told you. 


9 

wouldn't you? 


10 

A Probably so. 



J 


11 

Q Didn't you read the commitment letter from Syntex 


12 

which resulted in $138,000 sale? 


13 

! 

A I don't recall that I read that letter, no. 


14 

Q It was right there in the work papers, isn't that 


15 * 

right? 


16 

A Yes, it is. 

1 

- 17 

Q Tell us, Mr. Natelli, what was your understand- 


18 | 

ing of what exactly National Student Marketing had done to 


19 ! 

warrant or justify recording half a million dollars as 


20 

| 

earnings in 1968? 

|| 


21 

A My understanding was that they had developed 


22 

during the year a program which was described as fixed fee 


23 

type programs in which account executives that they had 


24 

brought into NSM during the year went out to National com- 


25 

panies and designed orograms, consulted with them, if you wi 

li. 
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2 

1 

on programs to reach the youth market, essentially the 


3 

college market, with information about companies or their 


4 

products 

either services or products. 

i 

5 

Q 

i 

You understood that that's what they had done 


6 

and was worth half a million dollars, is that the idea? 


7 

They had 

earned half amillion dollars back there in 1968 


8 

for that? 



9 

A 

1 understood that's what their activity was and 


10 

that that 

is what we were accounting for, yes, sir. 


11 

Q 

Did you know whether Mr. Scansaroli ever checked 


12 

| 

to see if 

they ever did any such thing? 


13 

A 

I believe that he did in the course of his work ! 

1 

i 


14 

have reason to believe that they did such things, yes, sir. 


15 

Q 

Did he ever show you a program booklet like that 


16 1 

1 

Eastern one, lots of nice prose in it about the company 


17 

I 

i 

and so on? j 


18 

A 

I don't recall him showing me one, no, sir. 


19 


Q There's none in the work papers. 


20 

1 

is there? 



21 | 

A 

No, not that I know of. There may be. I don't 


22 

krow of anv. 

! 


23 

Q 

Take a look. It is right in front of you. 


24 

A 

I don't s«e any in here, no, sir. 

» 


25 

Q 

So you never laid your own eyes cn that 85 percerl 

1 

: 
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completed half a million dollar item, did you? 

A Did I ever lay my awn eyes on it? 

Q Yes. Did you ever look at it? 

A I don't know how I can answer that question. 

Q Did you ever look at a program booklet for Clairo .? 

A No, sir. 

Q As far as you know, Mr. Scansaroli never did 

either? 

A I don't know that he did or didn't. I don't know 
q It wouldn't have been that hard up there at the 

National Student Marketing office just to see if they had a 

program booklet, would it? 

A I’m sorry, I don't understand your question. 

MR. MARTIN: I object, your Honor, as argumenta¬ 
tive. 

THE COURT: He doesn't understand the question. 

I'm going to ask him, therefore, to rephrase the question. 

Q Assuming that National Student Marketing had, in 

fact, made up a booklet, they probably would have kept one 
in their files, wouldn't they? 

MR. MARTIN: I object, your Honor. 

THE COURT: Overruled. 

A I presume if they had made one up, they would have 
kept one in their files. 
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1 


2 

ll 

Q It would have been available to look at it? 


3 

A To whom, to me? 


4 

Q To you or to Mr. Scansaroli or Peat, Marwick 


5 

and Mitchell. 


6 

A I presume if they were there in their files, 


7 

Mr. Scansaroli might have been given the opportunity to 


8 

look at them, yes, sir. 

! 

9 

Q Mr. Scansaroli never told you he did any such 

i 

10 

thing, did he? 


“ 

A I don’t recall him telling me that he did. I 


12 

don't recall him telling me that he didn't either. 


13 

Q I see. 


14 

Mr. Kurek told you in December, early December 


15 

1968, that he hadn't received any contracts yet on these 


16 

large commitments, did he? 


17 

A I don't recall any particular discussion with 


IS 

Mr. Kurek in early December to that effect, no, sir. 


i 19 

Q Is it your testimony that you heard absolutely 


20 

nothing unsettling or disturbing about these contracts 


21 

between when they were booked at the end of October and 


22 

December? 


23 

A I think that Mr. Kurek had indicated to me ~ I 


24 

can't give you exact dates, but Mr. Kurek had indicated to 


25 

me on occasion that he was having difficulty in getting the 


i 
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2 

administration of these contracts under control, yes, sir. 


3 

Q You say, "administration of these contracts". 


4 

That means getting a contract out of the clients. 


5 

doesn't it? 


6 ! 

A No, that's not necessarily what I mean. It 


I 

7 

means getting information from the account executives as to 


8 

where the status of these contracts were. 

! 


9 

Q The status of the contracts in virtually every 


10 

last one of them the next thing to do was to get a contract. 


11 

wasn't it? 


12 

A I'm not sure about that. 


13 

Q You are not sure. 


14 

Tell us, did any unsettling news with respect to 

I 


15 

whether these contracts had yet been obtained come your way 


16 

before December? 


17 

A Not that I can recall, no, sir. 


18 

Q You heard Mr. Kurek testify that on the day that 


19 

you had the meeting, December 9, 1968, thereabor*-s, he 


20 

spoke to you on the telephone and toldyou that the account 


21 

executives had reported they hadn't received contracts yet 


22 

and he hadn't even heard from some of the account executives 

• 

23 

That was the truth, wasn't it? 


24 

A I really don't recall that. I heard him say it. 


25 

but I don't recall a phone call from Mr. Kurek and I don't 
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1 

1 

2 

recall a meeting on that day taking effect as a result of 


3 

his phone call which is what he said. 


4 

Q You told us that that meeting was a so-called 


5 

exit interview, is that correct? 


6 

i| 

A That kind of a meeting, yes, sir. 


7 

Q So without having heard any bad news about 


8 

these contracts, you just on your own told him" "From now oi 

* 1 

9 

fellows, it is going to be written contracts, no more oral 


10 

ones," is that what you said? 


11 

A Well, I think you are making a little jump there. 


12 

| 

I think the fact is that while we had to deal with the situa- 


13 ! 

j 

ticn that we found when we came into the company, and this 

14 

i 

is what I believe we did say at that meeting, that on a pro- 


15 ' 

spective basis we had to recommend that the company become 


16 

involved in obtaining written commitments. ! 

17 


1 1 

1 o 

U whit ndo up that all of a sudden they needed 

u>W 


18 

written commitments bmmn the oral commitments had been 


19 

satisfactory enough to book $1.7 million of them only two 


20 

I 

months before? 

1 


21 | 

1 

I don't think .1 ever said it became anythino that 


22 

I did think was necessary allof a sudden, Mr. Velie. Those 


23 

1 

1 

are your words. 


24 | 

0 Why did you change the signals from oral contracts 


25 

i 

to signed contracts over that two-month period? 

t 

1 


i 

1 

southern dist CT court reporters. U.S. COURTMCV.E 

* 

' • • e ' 4 r - • • v f, ^ v * 


25 








gawe 


Natelli - cross 


1994 


13 I 


A I didn't change any signals as to what I thought 

was the appropriatemethod of administration for these kinds 
of items. 

Q Let's get it nailed down here. 

In October you permitted them to book 1.7 million 
of so-called sales, all of which were oral except for Syntex 
and one or two other minor ones, is that correct? 

A That's correct. As I understand it, most of thei 

contracts at that time were oral, yes, sir. 

q You have told this jury that only two months late 
in December you told National Student Marketing we are 
going to have to have written contracts. 

A That's correct. 

i 

Q Did something happen in between those two events 

which called to your attention the fact that there was a 
real problem with oral commitments? 

A Notthat I can recall, no. 
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Q I see. 

In fact, Mr. Natelli, are you quite sure that 
in December you toid them you wanted written contracts? 

A Am I sure? 

0 Yes, sir. You have testified to it. I am 
asking you if you are sure that is what happened. 

A Yes. 

0 I show you Government Exhibit 7. it has been 
identified, has it not, as Mr. Kurek's memorandum of the 
December 9 meeting which you toid us about, isn't that cordc 

I 

A Yes, sir. 

Mr. Kurek made that memorandum the very day 
after that particular meeting, didn't he? 

A Apparently so. 

0 December 10th? 

A Yes, sir. 

0 And he said in there,"That what you said was th4 

by August 31, 1969 they", Peat, Marwick, Mitchell, "wanted 
all contracts or commitments to be firm enough for them to 
be able to send written confirmation to the clients." 

That is what he wrote down, didn't he, the 
very next day? 

A Yes. 

0 He didn’t write anything down about having to 
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get written contracts thereafter, did he? 

A I don't believe that he did in this particular 
memo, no, sir. 

Q So you are saying that your memory of this even 

all these years later is better them Mr. Kurek's the 
next day, is that what you are telling us? 

MR. MARTIN: Objection. It is argumentative, 

your Honor. 


THE COURT: Overruled. 

A I am telling you that my recollection is that 

a'c that meeting it was agreed that on a prospective basis 
the company would obtain written commitments. Yes, sir, 
that is what I am telling you. As to what Mr. Kurek may or 
may not have written, I am not in a position to answer for 1" 
words . On the other, hand it is true that with respect 


if 


to Peat, Marwick's view of the situationas the outside 


auditors, certainly the emphasis of the discussion would 
have been in the light of what we came in and found as of 


a certain date and recommendations to the company as to 
what we wanted them to do to improve their administration, 
looking ahead towards the next date at which we would probably 

v 

have some responsibility with them; yes, that is the contex . 
of it. 

MR. VELIE: Would you please read the question I 
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for Mr. Natelli to answer. 

(Question read.) 


Is that what you are telling us, Mr. Natelli? 
MU. MARTIN: i think he ha? answered the 


question, your Honor. 


MR. VELIE: No, he didn't. 

the COURT: We Will let the jury decide. You j 
gentlemen have both made comments. Do you want this quest^o, 
answered again or not? 


vrny don't you try again. Do you understand the 


question? 


A I would say that my present recollection is 
what I can best recall as happening, .yes, sir. 

^ D °y°u recall telling the jury that you had a 
recollection of part of that particular meeting? 

A do I recall telling the jury that? 

Q Yes. 

I am not sure — no, I an not sure that I did 
tell them that. I believe that is probably correct. 

0 Nhy don't you take a look at Page 1846 of the 

transcript. I have underlined it for you. You did tell 
the jury, didn't you, that you had a hazy recollection 
with at least one aspect of this meeting? 

MR. MARTIN: Your Honor, I object. That is 
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2 

unfair to give him what appears on that page. 


3 

THE COURT: Since I don't know what page 


4 

it is, I am unable to comment. 


5 

THE WITNESS: Would you like to look at it. 


6 

your Honor? 


r 7 

THE COURT: Thank you. 


8 

(Pause.) 


9 

THE COURT: I am not even certain what you are 


10 

trying to get at. I think perhaps the objection is well 

1 


11 

taken at least to this extent. Why don't you read and 


12 

ask him whether or not he recalls stating whatever it is 


13 

you want him to focus on. 


14 

MR. VELIE: Sure. 


15 

Q You were asked who attended the meeting, and 


16 

you answered, "I can specifically recall Bernard Kurek, 

1 

| 

17 

Cortes Randall, Joe Scansaroli and I being present. I seems 

d 

18 

to have a hazy recollection. There may have been other 


19 

individuals in the room during the meeting, but I am not 


20 

sure who they were." 


21 

Your recollection of who was there is hazy at 


22 

this meeting, is that correct? 


23 

A That's correct. 


24 

Q But you are positive that you said they had to 


25 

have written contracts from then on at that particular meeti 

no 

i 


. 
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A Yes, I am, sir. 

0 In Hay of 1969, five months later, you knew 

that three-quarters of a million dollars of those contracts 
had been written off, didn't you? 

A Those are the Ron Michaels contracts I believe 
you are referring to, sir? 

Q Yes. 

A Yes. 

Q Shortly after May, in June, you learned that, 

in fact, about a million dollars of contracts had been 
written off by the company, is that correct? 

A I believe that is correct, yes, sir. 

Q That is, a million dollars of the 1.7 million , 

■ 

that you had booked approximately six or seven months before], 

l 

is that correct? 

I 

A Yes, that is what it turned out to be. 

0 You had audited those very contracts, sir, 

supervised the audit, is that the idea? 

A Yes,sir. 

Q Did you then check to see if there had been somej 

thing insufficient with respect to the audit that you had 
supervised? 

A No, I did not. 

Q Did you check to see if the balance, the $700,odo 
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2 

in contracts, should be written off also? 


3 

A Well, I believe in connection with the work 


4 

that we did on the proxy, in following our review procedure! 

9 

5 

we asked the company to make that determination, yes. 


6 

V 

Q And you found that several other large commitmer 

ts 

7 

were also worthless, didn't you? 


8 

A I believe there has been testimony here as to 


9 

what took place regarding that review which pertains to the 


10 

work that Mr. Oberlander did a* Mr. Scansaroli's meetings 


11 

with Mr. Kurek regarding those items, yes, sir. 


12 

0 I am talking about Mr.Scansaroii's May review 


13 

prior to June. Mr.Scansaroii had made findings with respect 


14 

to the Barnes-Hind commitment in the amount of 22,400, 


15 

Campana in the amount of 21,900, Faberge in the amount of 

1 


16 

53,775 , Gossard in the amount of 3775, Pace in the amount 


17 

of 14 ,492 , Carnation in the amount of 11,200. 


18 

On May 22 he found that all of those were highly 


19 

suspect. Didn't he tell you about it? 

1 

20 

A I don't recall having discussion about those 

! 


21 

items with Mr .Scansaroii, no. 

1 

22 

Q It is right in the work papers. Didn't you 


23 

take a look at the SEC review portion of your proxy? 


24 

A No, I did not. 


25 

Q In fact, you had your own suspicions, didn't yo 

it 

1 
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about these particular contracts? 


A Not that I can recall because I don't recall 
that I knew about £.nv of these specific contracts in detail. 
I don ' t know. : 

Q About all of the contracts, the 1.7 nillion, 
you had become highly suspicious, had you not, that all 
of those contracts were non-existent or worthless? 

A Mo, I don't think so. I believe that I was 

I 

very much concerned over the information that I did have, 
which was that we did have the Ron Michaels contracts which 
fell apart and other items that had been written off by 
the company, but mainly about the fact that the company 
on a prospective basis should do what we had agreed they 

I 

would do with respect to written statements. That is 

i 

what my concern was, as I recall it. 

Q Let me just see if I have it right. i 

I 

You were concerned, is that correct? 1 

i 

A Sure. Of course I was concerned. 

Q Were you concerned that people might be relying, 
on the annual report for 19G8, which was then only four 
or five months old, in relying on the fact that the company 
had $1.7 million worth of sales when you knew that those 
sales didn't exist? Weren't you concerned about that, sir? 

A I don't recall that I had concern about the 196« 
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report at that time. Frankly, I hoye no recollection of 
being concerned about it. The company was quite changed 
in the interim already at the time that we are sneaking 
of hero . 

Q How did it change? 

A How did it change? 

Q Yes, sir. 

I 

A There were a number of companies that had become 
part of NSMC. 

l 

Q They had been acquired for National Student 
Marketing's stock in whole or in part, is that correct? 

i 

A I believe in some cases they were, in other 

cases they were acquired for cash and notes, yes, sir. 

j 

Q Those that had been acquired for stock had, as j 
their latest information to know whether to be acquired or , 

not, that annual renort which showed $1.7 million of unbilled 

| 

accounts receivable sales, isn't that right? 

?. They would have had, yes, sir. 

9 Go the company charged by acqviring people who 

had been relying on your report, that's true, isn't it? 

A To the extent that they would have read that 
report and relied on it, which I don't know that they did 
or didn't do, that would be true. 

i 

t 
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Q If they did they would have been cheated, 
woujldn't they? 

MR. STILLMAN: Oh, your Honor — 

THE COURT: Sustained as to form. 

Q Let’s just see. If they read that report they 
would have thought that the company had sales of $5 million 
of which $1.7 million were these unbilled accounts receivable 
isn't that right? 

I 

A Yes, sir. j 

0 In fact — 

MR. MARTIN: Objection as being argumentative, 


your Honor. 


TIIE COURT: Overruled. 

MR. MARTIN: We are talking about the state of 


somebody else's mind. 


MR. VELIE: We are talking about the state of 
Mr. Natelli's mind. 

Q You knew, didn't you, that there were no such y 
sales of $1.7 million and there were no earnings regarding 
that as part of National Student Marketing? 

A Now we are talking about the May period, sir? 

Q Yes, May and June; 

A May and June I knew that there were contracts 
that had to be written off, some of which were written off 
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retroactivelv, havinq, in the case of the Ron Michaels 

! 

contracts, an effect on gross profit of approximately $200,C|0C 
and in that time frame we also knew that there was a tax 
error which had an effect — a contrary affect of approx¬ 
imately $190,000, and that there was a net effect at that 
point of about $21,000 on the net earnings. Yes, I did 

t 

know that, sir. 

0 So you didn't think, did you, that it would be 
worthwhile telling the people who had given up their 
companies in exchange for National Student Marketing stock 
those sales didn't exist after all? 

A I don't think that I ever reflected or that,no, 

sir. 

0 Did you know that what the company had done was! 

• i 

i 

to put these sales on and replace them with the sales and 
aarnings of the companies they were gobbling up? j 

A Did I know that they were putting these sales 

on and replacing tham? I don't know how to answer that 

question, frankly. 

Q Did you know that the company had in fact bcoke^ 

a lot of sales, acquired other companies which had sales j 

and earnings, and then quietly wrote off the sales 
which the company had originally put on? 

I 

A Once again, as to information that I knew, I 

I 
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certainly knew that convar.ies had become part of NSM and 
were being accounted for, if they were pooled companies, 
as part of NSM, if they were purchased companies, then 
they were not being so reported, and I did know the extent 
of the contract problem as we just described previously, 
that there was a net effect of $21,000 on the net earnings. 

Yes, I knew that information. 

Q To say the least, Mr. Natelli, this annual 
report. Government Exhibit 5, was inaccurate, wasn't it, it 
didn't tell the truth about National Student Marketing? 

MR. MARTIN: Objection, your Honor. 

Can we fix a time? 

0 Did it ever tell the truth? 


THE COURT: Just a moment. One thing at a 
time, please. I will sustain theobjection to this extent. 

I assume that you want to put this in a <jiven time period. 

MR. VELIE: i will do that, your Honor. 

THE COURT: Did there come a time. 

Q In June of 1969, you^knew that that report was 
inaccurate to the extent that it reflected $1.7 million 
of unbilled account receivables, isn't that correct? 

A In June of 1969 I knew that the report that had 
been issued by National Student Marketing Corporation as of 
8/31/68 had to be adjusted with respect to the sales that 
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wa have discusrad but that it also had to be adjusted at 
that point in time to take into account whatever would have 
taken place from that time in the way of companies acquired, 


ye s, nr 


Q Let's just take it one piece at a time. 

You knew that the information in there about 
unbilled accounts rccoivable just wasn't true any nore, 


didn't you? 


It turned out that some of those contracts had 


to be written off, yes, sir. 

Q Some of those contracts? $1 million were 

written off by June, and you knew it? 

A A portion of which were written off in 1969, 
a portion of which were written off in 1953, yes. 

I 

Q The fact was that they were written off becau.se ! 
they were worthless and no good, isn’t that correct? 

A They were written off in one case because, as 
I understood it, they were determined never to have been m 


existence, and — 


Q What about the other one-quarter of a million 

dollars of sales? Thav were written off too, weren't they? 


A Yes, they were. 

0 Those weren't good sales? 


T believe they were written of because it turnjsd 
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Id 9A 


2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 


ou_ the Cliei* did not wish to go through with the 
programs at that particular time or reasons of that 

nature. 

o But they were written off because the company 
in fact didn't earn a quarter of a million dollars 
the way you said that they had, is that correct? 

MR. MARTIN: Objection,as argumentative, 

your Honor. 

TI1E COUR. : Yes. "The way you said that they 
had," is susceptible of a number of interpretations. 
Reframe it. 

o 



f 
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2 

Q 

The fact is the company didn't have a quarter o:7 

i 


3 

| 

i 

a million dollars of sales which you had reported as being j 


4 | 

sales ir. 

that annual report. 


5 l| 

A 

Th; company did net have as sales a quarter of ?. j 


6 ! : 
1 

million 

j 

dollars? I am sorry, but you have lost me. Are youj 


- 1 

7 1 

talking 

• 1 

about the gross profit on certain contracts? 


8 

! Q 

No. There was another quarter of a million 

i 

9 

dollars 

in sales written off, tak ;n right out, isn't that 

i 

10 

correct, 

l 

Mr. Natelli? 


11 

i 

A 

In 1969? 


12 

I 

Yes . 

i 

13 : 

1 

A 

i 

l 

Yes, sir. 

14 

j 

0 

You knew about it in June? 

i 

15 i 

A 

Yes, sir. 

j 

1 

16 

Q 

So that the report was inaccurate to the extent 

1 

17 1 

I 

of another quarter of a million dollars, is that correct? 

j 

18 j 

A 

i 

I wouldn't agree as an accountant that that has ; 

i 

j 

19 

the implication that you are trying to draw with respect 

1 

20 * 

to those figures. . 

i ! 

21 


1 

I will agree that a quarter of a million dollars ! 

22 

of contracts that had been recorded by the company at 8— 31 — 613 

23 

were subsequently written off in 1969. 

24 

1 

Yes, I will agree with that. 

| 

25 

Q 

! 

1 

That plus the $760,300 means $1 million of con* 

i 

„ » 

1 
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1 

2 

i 

jhe 2 Natelli - cross 2009 

tracts had been written off, is that correct? 


3 

Yes, you have added thatup many times, yes, sir. 


4 

Q On June 9 you had a meeting with Mr. Randall. 

1 

5 

|j You remember that? 


6 

A Yes, I do. 


7 

Q Mr. Kurek was also there and some other people? 


8 

A Yes, sir. 


9 ' 

Q You heard Mr. Kurek testify about it? 

| 

10 

A Quite frankly, I believe he did. At the moment 

! 

11 

I can't remember what he said. But yes. 


12 

Q You remerber Government's Exhibit 16, his notes 


13 

of that? We have shewn them to you already this morning. 


14 

A Yes. I don't think you showed them to me, but I 


15 1 

| 

know what they are, yes, sir. 


16 

Q A _ that point in June there was no question in you 

r 

17 

mind that $3.3 million of unbilled accounts receivable had 


18 

thus far been booked, is that correct? 


19 

A If that's what the indication there is in those 


20 

minutes, I must have had recollection. I don't think the 

• 


21 

number would have come from out of the air. But on the 


22 

other hand, it is not a verbatim transcript, so I don't knowj. 


23 

Q Tc.ke a look at that number right there. Does 


24 

that show $3.3 million? 


25 

A This shows next to Cortes Randall's name that — 

• 



1 

1 
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there are son'e notations here that he apparently said som-»- 
thing of that nature, yes, sir. j 

0 The fact is that there were $3.3 million worth of 
unbilled accounts receivable sales, the grand total booked 
in the first six months of 1969, plus those that had already 
been booked for the year ended 1968, isn't that true? 

A I believe that's correct from information that 

we have, yes, sir. 

Q In fact, they had all been booked during the peric 

between October, when you added the 1.7 million in. and 
June? That's correct, isn't it? 

A It would probably have to be correct, in that time 
frame, yes, sir. 

Q There was discussion at that meeting about the 

I 

I 

fact that approximately $1 million of those sales had 
already been written off, is that correct? 

* 

A Of which sales now, sir? I'm sorry. 

0 These are the '68 sales. Almost $1 million of 

the '68 sales were discussed as having been written off at : 
that meeting? 

A You are going back to '68 sales arein? 

Q Right. 

A I belirve there was discussion of the fact, yes, ' 

I 

sir, that there was — that there were contracts written i 
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off that had been booked in 1968. 

0 $1 million of them? 

A Once again, $1 million. 

2 Did you say that in addition $800,000 of the 
August 31, 1968 figures did not come through? 

MR. MARTIN: Objection, is this in addition 
to the 1 million? 

A I am thoroughly confused now, Mr. Velie. i 
don't know. 

° Just take a look at these two lines. First of 
all, Mr. Randall used the figure 978,000 instead of 1 million, 
didn't he? is that correct? 

I 

A Yes, it appears that he is using 978,000. 

o He saye 978,000 of the contracts have been written 

off, is that correct? 

A Yes. j 

i 

You say just a line below that $800,000 of the 
August figures didnot come through. Did you say that? 

A I can't say that I specifically recall making 

that statement. That's what is indicated there in those 
notes, yes, sir. 

Q So that if the secretary wrote this down perhaps 
she made a mistake? 

A I really can't say. I don't know. 

f 
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q Do you deny saying that $800,00C of the August 

figures did not come through? I am quoting, 'Did not come 
throuoh." 

. I 

A I nay have said it. I don't know. 3ut that 

apparently would refer to probably the Ron Michaels 
contracts. I don't know. 

I 

Q If you add together the 978,000 which were writteii 

off and the 500,000 which didn't come through that is 
$1.7 million, the total of the 1968 sales, isn't it? 

MR. MARTI?!: I object. It is taking two remarks 
out of context. If he wants to read the document I have no 

i 

objection to it. 

i 

MR. VELIE: We have a witness here who said these 

things. 

i 

THE COURT: The jury will decide that. The ob]ec-| 
tion is overruled. Hs is simply aoing through the addition,! 

* I 

I 

as I see it. ! 


THE WITNESS: I can’t say that, your Honor. I 


don’t know that the conclusion that he is drawing is an 

appropriate conclusion between a statement th =?t Mr. Randall 

* 

may have made and a statement that I may have made. 

THE COURT: All right. We will suspend now for 
luncheon, ladies and gentlemen of the jury and we will 
resume promptly at 2:15. 

(Luncheon recess.) 
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AFTERNOON SESSION 


xx 4 


15 || 


16 | 


ANTHONY 


N A T E L L I, 


2:15 p.m, 
resumed. 


CONTINUED CROSS EXAMINATION 
BY MR. VELIE: 


(In open court, jury present.) 

THE COURT: Mr. Velie. 

MR. VELIE: Thank you, your Honor. 

Q Mr. Natelli, prior to lunch, we were talking aboutj: 
the meeting of June 9, 1969 and you had given us your explana-^ 

i 

ticn of Mr. Randall's remark about $978,000 of 1963 contracts! 
having been written off and your explanation of your 

remark that 5000,000 out of the August figures did not cote 
through. 

Do you recall that? 

I 

A I recall that being a subject of discussion, yes. 

Q Do you recall pointing out to Mr. Randall the 

fact that 3.3 million dollars of unbilled accounts receivablf 
to use your phrase, were sitting unbilled? 

A I can't say that I presently recall doirg that, 
but I know it is an item in those minutes, yes. 

Q You don't dispute that it is right here in Govern! 
ment's Exhibit 16 in evidence attributed to you? j 

A I have no reason to dispute it, no. 
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0 Do you deny you said it? 

A No. 

Q You just don't remember? 

A I don't racall, that's right. 

Q Well, do you recall telling Mr. Randall that the 

t 

total volume of sales for 1969 has yet to be nerformed, they 
are all sitting unbilled? Did you say that? 

A Once again, I can't recall saying it, but I think 

i 

the point of emphasis at that whole meeting was in my area 
of concern as to this particular topic, yes. 

! 

Q Why don't you just read — I will read it to you.| 

* i 

. I 

This is in evidence. 

I 

I 

"Tony"-- and it quotes you as follows, "Total , | 
volums of sales for '69 has yet to be performed. All sitting 
and unbilled." 

Does that refresh your recollection as to 
whether or -not you said that to Mj . Randall? 

A It doesn't refresh my recollection as to whether j 

I said it. I'm not even sure at the moment that that is 
necessarily correct cr not. I don't know. 

q You told us that you recall that there was a 

secretary there taking notes? 

A Yes. 

Q Shorthand notes? 

i 

| 

I 

! 
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2 

A I don't know if she was taking shorthand, Iona 

3 

hand or speedwriting, sir. 

‘ 

4 

Q Well, do you recall saying that "It is inportant 


5 

that 3.3 million is sitting unbilled in the balance sheet?" I 

' 

1 

6 

1 

Do you remember saying something like that? 


7 

A I'm sure that I was emphasizino ny concern over 


8 

■cne unbilled receivables because of my concern, especially 

i 


9 

with the Pontiac letter, yes, sir. 

• 

10 

C In fact, it is important that the company just had 

11 

th-m sitting there unbilled on the balance sheet, wasn't 

12 


13 

* » 

A .1 es it important that they were just sittino there 

14 

1 

unbilled? ■ 

15 

Q Yes, sir. 1 

16 

A It was important if they were sittina there 

17 

i 

unbilled in mv concern over, in particular, the elerent 

18 

thrt represented the Pontiac conmitmen 4 - letter, yes, sir. 

19 

Q You knew the problem wasn’t just Pontiac, didn't ' 

1 

i 

20 

1 

you? 

21 

I! 

* hud concerns over the wholesituaticr, ves, sir.| 

1 

22 I! 

I 

U The whole situation. You knew the problem 

I 

23 | 

wasn't just Ron Michaels either, didn't you? 

21 ! 

A i knew the elements of the problem at that time j 

i 

25 

being the Ron Michaels contracts, th* additional couple of ! 

i 

1 

i 

1 
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hundred thousand dollars that the company had to write off 
and the Pontiac item. I think that's a fair summation of 

what rny concerns were, yes, sir. 

Q Weren't you concerned about the new sales which j 

were just sitting unbilled in 1969 sales recently booked and 
they are just sitting there unbilled, to? 

i 

A T don't really believe so. 

0 You weren't concerned? Well, wasn't th'.'.t what ycu 

referring to when you said "Total volume of sales for 
'69 has yet to be performed and they are all sitting unbilled? 

A I don't really recall once again that oarticular 

I 

comment, but anyone reading those notes ar.d qaininq the 
abstance cf that meeting, it was my concern over looking | 
ahead to 8-31-69 and being sure that the company was goino \ 

i 

to be dealing with these fixed fee contracts in the way that' 
we had agreed they would be dealt with, sir. 

Q Wasn't it your concern that they had stuck all 

I 

this stuff into their reports, 3.3 million bucks work of 
it, and that if there was a problem, they coaldr't recover on< 

red penny? 

A My concern was over what I would be resnonsible for 

with respect to this company at the next instant of what I tip 
knew would be my responsibility, which was w th the 8-31-69 
audit, and it is obvious from a reading of t ose notes such t 
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as they are, as partial as they are, that that is what the 
meeting was about. 

N 

MR. VELIE: May I have the question read back. 


please. 


(Que stion read.} 


I 

Q Would you please answer my question. Mi. NatelU.il | 

i 

A My concern was that they had items in their 

l 

unaudited statements for which I did not have c. responsi¬ 
bility, which were there ir. a manner that was not in agree¬ 
ment with what we had agreed would be the procedure for these 
contracts. That's right. 

Q Was it, sir, your concern that they couldn't 
ever get these earnings dfespite the fact th-1 they had already 
reported them as earnings? 

i 

A No, sir. 

Q Didn't you say, "Suppose we run into problems, 

i 

will you sue them? Doubt if you have a case? I' o cot to 
look at the negative"? Didn't you say that? 

A As I have previously mentioned, X had r~de -- • 

had made a number of comments in that meptrro that were to » 

l 

be sure that they understood my concern, and I think I also 

t 

said that I probably exaggerated certain comments in order th 

i 

mtke sure they are aware how serious I was, that I wanted 
them no do what we htd agreed upon between the co-nnny anc 
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2 

Peat, Marwick as to how this business would be 

handled and | 


3 

recorded on the books. 

. 


4 

MR. VELIE: Would you please read 

Mr. Natelli 


5 i 

i 

the question. 



II 

6 | 

(Question read. ) 



7 i 

Q Is that something you said? 



8 | 

1 

A I'm not sure that I 3 aid what that 

represents 


9 

in those exact words. 



■ 

l 

10 

Q Do you deny saying something like 

this? 


11 

A Something like that? I don't deny 

that I may hav< 

» 

12 

said somethin^ like that, no, Mr. Velie. 

i 



13 




14 

i 



15 



1 

16 




17 

1 

1 



18 

1 



19 

1 

i 



20 




21 



1 

22 




23 




24 

i 


1 

L 

OtS* C* ' 'nr'P-rp* •'«*'* 

- 

1 

1 

| 


i 
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That is the substance of it, you vers concerned 


:hat they would never recover one cent on these earnings? 


That's not the substance of it. The. substance 


of at, I v;as concerned that they would be recording items 


on the books that I f elt they should net be reporting 


on the books as of yet; for example, the Tontiac letter, 


and I wanted to be sure that as of 8/31/69. we were at , 


in a position where we were expecting to be. 


I just want to ask you; Do you deny saying what 


is attributed to you hers on this exhibit in evidence. 


"Suppose we do run into problems, will you sue them? Doubt 


if you have ~ case, I have got to look at the negative,"? 


Do you deny having said that? 


MR, MARTIN; Don't you think we should have the; 


fact that the document itself indicates there are gaps 


in between some of those words? 


Do you deny having said that? 


I am just not sure that I said those words the 


way they arc. orepared there. 


Do you recall what you did say? 


T think I may have said that fhere was 


some question as to whether they would pursue these because| 


I'knew that one of t’~e.ir concerns was to he building 


this kind of business activity with the el \snts that 
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they were dealing with. We did have some examples of some of 
the items that were written off in '69, as I understand it, 
being such type items, that the client decided they didn't 
want to pursue, it yet, they were going to push it off into 
another period and the company, that is NSM, didn't want to 
push the client and say you said we are going to do this, 
why don't you come ahead and come through with it. They 
wanted to keep the client relationship. I did make a 
comment along those lines. I don't recall making the 
comment in complete fashion that^ou have there or partial 
fashion, whichever way you want to look at it. 

Q Just so there is no confusion about this, if, 
in fact, you said whatyou just said you said, then the notes 
are wrong, aren't they? 

A Are they wrong? 

Q Yes, sir. 

A I have never — I have never taken a position 

as to whether they are wrong or right in detail, sir. 

Q Take a position. 

Is that entry wrong or is it right with respect 
to what you said? 

I 

A I amjust not sure. 

I 

0 I see. Do you recall telling Mr. Randall your| 

i 

concern regarding thu six month figures,that is the first 1 
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i 

half of 1269, and later two more contracts came into the 

i 

figures after the period had closed? 

A J can't recall what specific items they might 

have been. I know that it is in there and I believe that 

.... i 

x did mention something about the problem of the cutoff, ong-. 

j 

again, the cutoff cn when these were recorder’. I think 

i 

one of them was the Pontiac letter. j 

Q In fact, Pontiac was a post period adjustment, 

I 

isn't that right? * 

A I believe that it was. T am not sure of that. ; r 

believe it was though from more recent review of document*, I 

i 

yes. 

Q There is no question that the Pontiac j 

letter is dated April 28, is there? 

i 

I 

A Yes, that's right. You are riaht. 

I 

Q And the period closed in February, two months ( 

before that? 

» 

* | 

A Correct. 

O Fight. 

I 

A You are absolutely right. 

! 

O Once acc',n the comoanv had lacked un its earning-' 

I 

I 

after the period had closed by sticking in over a million 

I 

dollars in sales, ir that correct? 

A Th--y are unaudited figures, •martntlv uo. 
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Co you recall telling Mr. Randrll at that par- < 


ticular meeting the bigger a company is, the more sus¬ 


ceptible they ara? 


Onca again, I can't say that I remember the 


exact words. I remember trying to impress upon them that 


they growing company, it was a big company and I wantejd 


to be sure that they undertook their responsibilities to 


account for everything appropriately in the administrative 


area, yes, sir. 


Tha bigger a company gets, the more susceptible 


they are, that is attributed to you. 


Dees that refresh your recollection thaty>u 


said that very thing? 


I may have. I am not denying that I may have 


said it. There are also soma dashes in there. I am not 


sure what took place in between those dashes. It is obviou:} 


whoever wrote these numbers was taking part:? of what they 


heard 


I can't deny I said it. 


i 

Mr. Nateili, there are no dashes in the sentence* 

! 


I read'you. 


I an sorry, there are periods or something. 


It savs e rom where I start, 'The bigger the 


company gets, tha mere susceptible they are." Tha*- is a 


comolete sentence without any ellipsis dots, isn't it? 
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q in fact, it starts out "I met with Tony this 

morning from 9:30 to 11:00." Isn't that how it starts out? 


Yas. 


Q Mr. Kurek reports in the memorandum he wrote 

that very day after your conversation that you, Mr. 

Natelli, he says, "now sees the situation as one where commit¬ 
ments either make or break us." 

Did you say that to Mr. Kurek? 

A I am not sure whether I did or not. I probably; 

said that I could see a situation where the matters of ; 

I 

unbilled receivables, if not properly handled, could make orj 
break the company, or some such thing. I may ha/e. - . 

don't know. I think those are his interpretations of what 

I said. I don't know if I used those words. 

q do you deny that you told him that the matter , 

was one so important, the size of these contracts so j 

large compared to the rest of the results of National Student 
Marketing,that the contracts in fact are the difference ! 

between making and breaking the company? 

A I don't — I can't say that I did not say 

that, to answer your question. I am not sura whether I 
used those words or whether they are his interpretation 
of my vary deep concern — you are quite correct — my veryi 
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deep concern over this area of activity at that tine. 

Q Did you tell him that you had anticipated that 
the company would be selling and delivcrir.c on contracts 
in the same quarter that financial reports were made? 

A I don't see how I possibly could have fold him 

that. That h?s to be his interpretation and it just 
you know, it just has to be in error. If that were true, 
if that was what nv expectation was, there would be no 
reason to even consider this accounting problem. 

Q Did you complain — 



i 

i 




i 


i 

i 


A He it must be his interpretation, however much J 

i 


in error 

n 

was not 
A 

Q 

A 

0 


it may have been, of something that 
Did you complain to Mr. Kursk tha 
performing in the period tha sale was 
An a comnlaint? 

Yes. Did you say it at all? 

I don't dee how I could have. 

I see. 


I said, 
t the company 
made? 


i 


i 

i 

i 

i 

i 


t 


I 


A \ot .in terms of what you are reading '"here, 

i 

because once again, i r -- in the sense of norfomung, if thej 

i 

complete elements of these fixed fee commitments, these 
contracts, were being completed within a short period of timle 


in the full sense o r what vou are portrayie there there 
wouldn't be an accounting problem to have 'e:'.t with in the ' 
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2 1 

first place. I 

3 

Q 

In fact, the comoany was not performing on thesei 

/ 

4 

contracts 

in a short period of time at all? That is fair 

5 

to say? 


i 

6 i 

A 

1 

In a short period of time, no. , 

| ^ 

Q 

I l 

In fact, they weren't performing on them at j 

1 8 

all, ware 

they? 

1 9 

A 

| 

That is not true at all. 

1 

Q 

I see. You say that the company was performing 


on the 32 

contracts? 

1 2 

A 

So far as I knew, yes, sir. 

I 13 

0 

» 

You knew that $1 million of the 1.7 million 

l 

had been 

i 

written off? i 

i 

1 

A 

i 

Yes. 

| 

1 6 

9 

You had said that $800,000 did not come through? : 


A 

I think you are talking about the same item 

l 18 

now, MrJ 

i 

/elie . | 

1 

1 

Q 

You had said that they are sitting unbilled, is j 

1 f 

1 20 

that correct? 1 

1 

j A 

I had said that there were som~ items sittinr 

l 22 

unbilled 

as described in the balance sheet- yes,sir. j 

l 23 

Q 

You said, "Suppose we run into problems. Can 

1 

you sue 

them? Doubt if you have a case." You savd that? 

l 23 


I! 1 ?. STI T .L’ : AN: Repetition,your Honor. V?e have 

1 

I 

! 

1 
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with Mr. Kursk about this time and my concerns about what 
they were doing there was a discussion about the company 
feeling that I was being unfair in not giving a fair hearinc, 
if you will, to some of the things that they wanted to do, 
and I was concerned about the Pontiac contract being some¬ 
thing that they put into their accounts at a time that I 
didn't think it was appronriate to put it into their accounts, 
and I did tell you also that there was discussion at that 
tine that if he felt that I was being unfair they could 
get another accounting firm in. 

Now, I think perhaps in the course of that dis- 

i 

cussicn there may have been some mention about — some 

, i 

philosophical discussion about the difference be ..ween a 

I 

company's unaudited figures and what accountants rsspons- i 

I 

ibilities were, looking ahead to the 8/31/69 audit, which 

I 

was my concern. 

O Somehow or other Mr. Kurek when ho wrote down 

this memo on the ver* r day you spoke with him didn't record 
it that wav, he recorded it this way, didn't he? 

* I 

A As I sav, I don't recall having used the words j 

that he has portrayed there. \ 

Q All right. j 

A And I also -- as I have previously said, I 

can't think cf a specific meeting in which everything he has 
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*• 

0 

You wera embarrassed, weren't you? 


3 

A 

In a professional sense? 


4 

0 

Yes, in a professional sense. 

i 


5 

A 

1 

I am a human baing and we wera doing a job and j 


6 

1 

when problems came up that turn out to be errors in somethiri 

g 

7 

wa had done 

, of course there is soma professional ambarrass-i 


8 

msnt. 

| 


9 

Q 

Were you worried about the effect of this on 


10 

your friend 

1 

Joa Scansaroli? j 


11 

A 

l 

Absolutely not. 


12 

Q 

You ware not? 


13 

A 

No. 


14 

Q 

Do you deny that you referred to Mr.Scansaroli 


15 

| 

as being a 

person who might have a problem if this ever came 


16 

out? 



17 

A 

Did I ever refer to Mr.Scansaroli that way? 

l 

18 

0 

Yes. 


19 

A 

I have no recollection of ever referring to 


20 





Mr .Scansaroli that way. 


21 




Ind 2A 

! 



22 




23 

1 


1 

24 



j 

■ 

25 
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i Let me just see. You have denied making the 
statement here that people working under you are uncomfortabj 
with the situation and if anything were to happen their 
certificates would be at stake? is that your position? 

A Now, wait, a minute. 

Q Have you denied saying that? 

A I believa I denied saying that anyone working 
under me was concerned about losing his certificate. I did 
say that. 

Q Okay. 

A I don't know about the words that are used in thaj. 

letter. I don't recall using those words. 

I em not sure we are talking about the same thing 
here, Mr. Velie. You are taking what I say and then you are 
referring back to Mr. Kurek's words in his letter and I am 
getting a bit confused at this point. 

Q Let's just get it as squared away r.s we can. I 

am 9oin9 to read this sentence and you just tell this 
jury whether you ever said anything of the kind to Mr. 

Kurek on June 3 as he notes that you did. 


you ' " stated that 

him are -nnomitaLU with this situation and if anything were 


to happen their certificates and careers would be at stake." 

Now, did you or didn't you say this to Mr. Kurek, 
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as he noted that you did? 

A I don't recall using those words to Mr. Kurek, 
and I would point out that I don't see any quotes, as you 
said there were quotes there, sir. 

Q You see quotes around the words "certificates"? 

A Yes, I do. 

Q Does it say "He stated", meaning you stated? 

A That's what it says. 

Q Have I quoted this sentence accurately? 

A I believe so. 

Q You heard Mr. Scansaroli testify to this 
question by Mr. Stillman? 

"Q To the best of your recollection, sir, and on 

your oath, do you recall ever expressing to anyone any con- 

m 

cern that you would lose your license with respect to 
anything that you did on the National Student Marketing 
Company audit? 

"A No, sir." 

You recall that testimony? 

A I recall the subject coming up and I just heard 

you read it, yes, sir. 

Q You dc.’t recall it though? 

A Verbatim, no, 3ir. 

Q Do you recall that on his cross examination he 
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2 

also denied having said any such thing to you? 


3 

MR. STILLMAN: Your Honor, I do object to this 


4 

procedure, unless we want to just read all the cross. 


5 

THE COURT: All I hear is a question. I don't 


6 

know quite what you mean by "procedure." 


7 

MR. STILLMAN: This idea, your Honor, of con- 


8 

fronting one witness with another witness' testimony, my 


9 

understanding is that is a natter for the jury to determine. 


10 

I attempted to do the same thing with respect to Mr. Buck 


11 

and Mr. Velie objected to it at that time. Apparently he 


12 

now feels it is proper, I object to this. 


13 

THE COURT: Since I am not privy to what he is 


14 

working with, I will ask you, Mr. Velie, what are you workim 

: 

15 

with? 


16 

MR. VELIE: Mr. Scansaroli testified and denied 


17 

certain conversations with Mr. Natelli. We now have Mr. 


18 

Wctelli. I would like to have his version of the matter. 


19 

MR. MARTIN: I object to that characterization 


20 

because Mr. Scansaroli did not deny it. 


21 

THE COURT: Whether he did or he didn't is 


22 

something that we will not decide, gentlemen. 


23 

Again, may I suggest that there is an easy way for 


24 

any examiner to avoid this possible problem raised by Mr. 


25 

Stillman. 



I 
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MR. VELIE: All right. We will come back to it, 
if I may, your Honor. 

Q However, this morning you told us a new item of 
information for this jury, didn’t you, about Mr. Scansaroli 
and this business of losing certificates. 

MR. MARTIIJ: I object, your Honor, to these littlf 


speeches 


THE COURT: Yes. I don't think v/e need that. 


Let's go back and reframe that. 

Q Did Mr. Scansaroli or didn't he say something 
about losing his certificate to you, sir? 

A In a serious vein? 

Q Did he ever say it? 

A I said this morning what I have some recollection 
of him saying and that was in a joking vein at one point 
making a comment such as I have heard perhaps other times 
from him, perhaps other times — and other times from other 
individuals. 

0 You tellus what he said at the time you recall. 

A I can't recall exactly what was said. It was 

someth:ng on the order of "Hope we don't lose our certifi¬ 
cates over this one," or some such thing? 

Q He made this little joke, I believe you have testJ 


fied, just as the two of you were writing off three quarters 






1 
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of a million dollars of National Student Marketing's 1968 
sales, isn't that correct, sir? 

A I believe I said that it may have come up at the 

time that the. Ron Michaels problem came up, yes, sir. 

Q You say it was a joke. 

A That's what I say. 

Q Did you pass that little joke on to Mr. Kurek? 

A Did I pass it on to Mr. Kurek? 

Q Yes. 

A No, I don't believe so. I don't think I would 
have any reason to pass it on to anybody. 

Q Mr. Natelli, would you be good enough to tell the 

ladies and gentlemen of the jury what the term plug 
means in accountants' slang? 

A What the term plug means? 

Q Yes, sir. 

A The term "plus as would normally be used by 
accountants would mean to insert as a balancing figure into 
some calculation or reconciliation an amount that is not 
otherwise readily identifiable and describable, or has not 
been identified or described, I guess may be a better way of 
saying it. 

But I would be very careful as to how that word 
is used because it could have different meanings to different 
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Q Let's talk about the tax credit that you told us 
turned up just as the Michaels contracts had to be written 
off. 


A I don't believe — okay. 

Forget it. Go ahead. 

q Just to complete the progress with respect to the 
questions and answers talking about the certificate, Mr. 
Natelli, let me go back and read to you some of the questionsi 
and answers Mr. Scansaroli answered I believe it was on 
Friday. 


Page 1679. 

"Q You told Mr. Natelli you were concerned you would 
lose your CPA certificate, didn't you? 

"A I don't recall making that statement, no, sir. 

"Q Do you deny that that's the truth? 

"A I don't recall making that statement, sir. 

"Q Do you deny that that's so? 

"A Do I deny that I ever made that statement? 

"Q Yes, sir. 

"A I have to deny it, yes, sir." 

MR. STILLMAN: Can we go on now? Can you 
continue with 1681 on that same line? 

MR. VELIE: You do that on your time, Mr. Stillma 
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MR. STILLMAN: On my time. 

Q Do you recall those questions and answers? 

A I can't say that I would have before you read 

them, no, Mr. Velie. 

Q You think Mr. Scansaroli forgot about that little 
joke that you said that he told you? 

MR. MARTIN: I object, your Honor, to what 
Mr. Natelli thinks Mr. Scansaroli would remember or not. 

THE COURT: Overruled. 

A I don't know if he forgot about that or not. 





1 

2 

3 

4 

5 

6 

7 

8 
9 
10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


gawe Natelli - cross 2038 

Q You told us he had made such little jokes 
several times, is that correct? 

A I think he may have I said, yes, sir. 

Q Did he or didn't he? 

A I can't presently recall other specific instances 

where he may have, but I believe he may have. It was Joe's 
nature to be kind of a wisecracker, if you will, at times. 

Q We had some testimony from Mr. Scansaroli in 
which he was read a portion of his SEC transcript in which ho 
said to the SEC that you and he were the only ones who got 
involved in the tax credit. 

Do you recall that? 

MR. MARTIN: Objection, your Honor. 

THE COURT: Overruled. 

Q Do you recall that? 

A Do I recall his testifying? 

Q Yes. 

A I can't honestly say I recall that. 

Q Just to set the scene I will read you what I 

read to Mr. Scansaroli. 

MR. STILLMAN: I'm sorry, I do object to this. 

Q Scansaroli's SEC transcript, page 222. This is 

in the record. 

MR. STILLMAN: Of course it is in the record. 


I r 


• • 
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That s for summation. You are cross examining. Ask him 


questions. 


THE COURT: I don't follow this for somewhat 


different reasons. I don't understand why we get into this 


posture, 


MR. VELIE: Mr. Scansaroli gave testimony — 

THE COURT: Mo doubt about it. You wish to read 
him this to refresh him so that you can then ask questions 
from his knowledge? * 

MR. VELIE: Exactly. 

THE COURT: Fine. I will permit that. 

Q Page — 

M R * MARTIN: The objection, your Honor, he's not 
reading from the transcript of this trial, he's reading from 
the transcript of Mr. Scansaroli*s SEC testimony. 

the COURT: However, it is already come out in 
this trial, correct? 

MR. MARTIN: I don't recall the exact contents. 
That's why I would like to know what was said in this trial. 

THE COURT: If you would like Mr. Velie to show it 
to you, I think you will find that it's already a part of 
the record in this case. 

MR. VELIE: Yes, your Honor. 

THE COURT: That's what I think. You want to real 
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it, Mr. Martin? 

MR. MARTIN: I would like to have a transcript 

reference. 

THE COURT: Fine. I would agree with you. You 
are entitled to that. Just give him a page number, Mr. 

Velie. 

MR. VELIE: It is page 222 of the SEC transcript. 

It will take a moment co find our trial transcript. We will 
be happy to do that. 

THE COURT: Defense counsel has the SEC transcript. 
They can follow it from that. 

MR. VELIE: Thank you, your Honor. 

Q "Q Is there anyone that would have been associated 

with the job that understood this item?" 

And I represent to you, Mr. Natelli, referring 
to the tax item. 

"A Well, I am not so sure anybody would understand 
unless they went back and reviewed all the figures again. 

I believe at this time Tony Natelli and I were the only two 
that really got involved In it. 

"Q Did you underrtand this item? 

"A At that time, yes." 

Now, Mr. Natelli, were you and Mr. Scansaroli 
the cnlyones who got involved in that tax credit when it cawi 

pis •• » rr.uMt h< pnnTFM' .■ s r.t»uRTMOU*F 
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up and had to be recalculated? 

A Are you talkinq about the time of the tax credit 
being discovered by — the tax provision for 8-31-68 
being discovered by Carol Raimondo to be in error? 

Q I'm talking about the time the Michaels contracts 
write off was made. Were you and Mr. Scansaroli the only 
ones who got involved in calculations of that tax credit, 
sir? 

A You have introduced another element. We are 
talking about a tax calculation that resulted from our 
tax supervisor, Carol Raimondo, having discovered that in 
the course of preparing the company's tax return that an 
error had been made in the prior year in the recording of 
a provision for taxes, is that correct? 

Q My question to you, Mr. Natelli, is a simple 

one. 

Were you and Mr. Scansaroli the only ones involve 

or not? 

A If we are talking about that particular occasion, 
no. 

Q At the time of the Michaels write offs, you say n 
you weren't the only ones, is that right? 

A You keep introducing another element. 

THE COURT: Please, Mr. Natelli. You listen. 

f * t t .(tint ii> PtiB r> i«* is i iiiii’n'iiiv 
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Just a moment. You, Mr. Velie, listen to me, too, to make 
sure I haven't misstated this. Forgetting Mrs. Raimondo 
for the moment. The question to you is very simple and it 
could be translated roughly as follows. If I'm wrong about 
this, Mr. Velie will correct me. 

At the time that the original tax deferrment 
figure was arrived at, did you have anything to do with 
that or, as Mr. Velie would put it, were you and Scansaroli 
the only two from PMM who had anything to do with that? 

THE WITNESS: I don't mean to be difficult, your 
Honor. Are you talking — when you say the original tax 
deferment, are you talking about the 8-31-68 or May 1969, 
sir? 

THE COURT: You remember Mrs. Raimondo testified 
about how some time long after the oriqinal entry— 

A Yes, sir. 

THE COURT: Mr. Velie is not asking you about 
this. This is the reason I'm intervening at this point. 

THE WITNESS: That's where I was confused. 

THE COURT: All right. That's why I'm inter¬ 
vening, to help you out. You listen, if you don't mind, 
and we will get it. 

Q Let's take it one step at a time. 

THE COURT: Gojat back and put it to him step by 


• • i«r •;*: • 
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step so we make sure he understands here. 

MR. VELIE: Thank you, your Honor. 

Q When the tax provision, the deferred tax provisio 
was originally arrived at for the purpose of publishino 
Government's Exhibit 5, the *68 report, did you do that 
calculation? 


Q Okay. 

As far as you know, did Mr. Scansaroli? 

A I believe he did, y6s. 

0 Moving ahead in time, to a point in time in May 
of 1969, that is the time when the Michaels contracts were 
written off, isn't it? 

A Yes, it is. 

Q That time the tax provision was changed, wasn't 


It was corrected, yes, sir. 


rected it? 


Were you and Mr. Scansaroli the only ones who cori- 


You mean physically making the entries? I believl 


that Mr. Scansaroli was involved in making the entries and 
I believe that I worked with him. I may have worked with 
him. I'm not sure in calculating what the amount would be. 


25 


Q 


Were you the only ones — 
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THECOURT: Excuse me. Do you understand the 


thrust of the question here? 


Were you and Scansaroli the only two? You say 
you are not sure about yourself. The question really is: 
would there have been anybody else besides you two? 


THE WITNESS: When you are talking about the entry 
your Honor — 

THE COURT: I don't want to argue with you, Mr. 
Natelli: I want to make sure you understand the question. 

THE WITNESS: I'm not sure. 

THE COURT: You don't know for sure whether or 
not maybe somebody else on your staff — 

THE WITNESS: That's correct. 

THE COURT: All right. I just wanted to make 
sure of that. 

Go ahead. 

Q Were there, in feet, calculations to correct that 
tax credit made in or about May of 1069? 

A Yes, there were. 


upon them? 


Were there workpapers with those calculations 


Yes, there must have been because I believe I 


recall having reviewed some calculations at that time. 
Q Where are they? 

A I don't know where they are. 
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2 

Q If you will simply bear with me a moment, 


3 

Hr. Natelli. 


f 4 

(Pause.) 


5 

Do you recall Mr. Scansaroli saying at Page 16 31 


6 

of Friday's transcript, "I don’t think w» did any computatic 

ns, 

7 

no, sir. There were no computations that had to be made"? 


8 

Were there computations or weren't there? 


9 

What is your best recollection of the matter? 


10 

A The sense of computations being to set forth 


11 

what the correct deferred tax should have been as we under¬ 


12 

stand it as compared to what it had been as recorded, yes, 


13 

there were some work papers. In fact, I believe — well, 


14 

I recall having looked for some of those work papers. I 


15 

was quite sure they existed. I was never able to find then 

i. 

16 

Q I see. 


17 

In any event, a tax credit was arrived at and 


18 

posted into the books at that time in a dollar amount exactl 

y 

19 

equal to the loss on the Michaels contracts being written 


20 

off, is that correct? 


21 

A Exactly equal to soma portion of the Michaels 


22 

contract being written off, yes, sir. 


23 

0 No, exactly equal to those Michaels contracts 


2-1 

beinq written off on that particular entry. 


25 

A On that particular entry, yes, sir. 
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0 The balance of the Michaels contracts were 

written off later? That was your testimony on Friday, 
wasn't it? 

A Yes, sir. 

Q The fact is, Mr. Natelli, there was no tax 

credit in that amount of 130,750, was there? 

A At the time that that calculation was made and 
those entries were made, Mr. Velie, it was our understanding 
that there was a tax credit entry necessary to be retro¬ 
actively adjusted in the 1968 figures. 

MR. VELIE: Would you please read Mr. Natelli 

my question. 

(Question read.) 

A I will complete my answer then that I have pre¬ 

viously given you by saying that it was later determined, in 
1970, that that credit was erroneously calculated. 

Q That erroneously calculated credit, the error 
in that was first discovered after the SEC got suspicious 
and began its inquiries? 

MR. STILLMAN: Objection,your Honor. 

MR.MARTIN: Objection,your Honor, characteriza¬ 

tion . 

THE COURT: No, I will sustain that as to form 
only. Rephrase it. 


•:« * Hf mi 9 » 
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MR. VELIE: Yes, your Honor. 

Q Did this error come to light after the 
SEC began its investigation, Mr. Natelli? 

A This error came to light after certain meetings 
were held, I believe, or phone conversations between the 
company and certain members of the SEC staff. When you 
say investigation, I don't believe'that it was prior to any 
formal investigation by the SEC. 

0 Let’s talk about the Pandick Press for a few 
minutes. 

At the Pandick Press in the early morning hours 
of August 15, some time after midnight, you finally made 
yourself clear to Cortes Randall about that Pontiac commit¬ 
ment, is that your testimony? 

A I don't believe that is my testimony. I am not 
sure what you are referring to. 

0 Well, you finally made your point that Pontiac 

would have to be written off, didn't you, right then 
and there at the printer's? 

A I had been making the point that Pontiac based 

on the documentation that the company had was not acceptable! 
to me for some time, sir. 

0 Was your point accepted in the early morning 
hours at the orinter? 


T 

J 
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2 

A I believe so. 


3 

0 Mr .Scansaroli was there, wasn't he? 


4 

A At the meeting, yes, sir. 


5 

Q You didn't keep this matter a secret from Mr. 


6 

SCansaroli, did you? 


7 

A I didn't have any reason to keep it secret from 


8 

Mr.Scansaroli. 


9 

Q It was an important topic of conversation, a 


10 

roe idle of the May profit and earnings and sales going 


11 

right out the ‘window, right? 


12 

A As far as the topic being important yes, it was. 


13 

0 There was conversations about it throughout the 


14 

evening? 


15 

A I don't know about it throughout the evening 


16 

aspect. We were doing a lot of work that evening. It 


17 

was discussed probablymore than one occasion, but it was 


18 

not a continuous discussion, if that is what you are suggest 

- 

19 

ing. 


20 

Q Some time during the early morning hours Mr. 


21 

Randall piped up and told you about his Eastern Airlines 


22 

commitment, is that correct? 


23 

MR. MARTIN: objection, your Honor. Can't we 


24 

just ask questions without having summations? I object 


25 

to the question. 
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THE COURT: Overruled. 

0 Do you want the question read to you, Mr. 
Natelli, or do you understand it? 

A I would like it read to me, sir, please. 
(Question read.) 

A I am going to have to try and interpret your 
question to giveyou an answer. 

THE COURT: You say you don't understand 

that? 


THE WITNESS: I am not s e what he means by 

piped up. 

THE COURT: Rephrase it, please, Mr.Velie. 

Q Some time during the evening Mr.Randall disclo 
to you that he had a commitment from Eastern Airlines, 
isn't that correct? 

A I believe it was some time during that night 
that Mr. Randall told me that the Eastern Airlines commitm 
letter was going to be available the next day. I believe 
that is correct. 

Q He said that after he acknowledged that the 
Pontiac commitment would come out? 

A It was probably within the same — the context 
of the same conversation. 

0 Mr .Scansaroli was still at the Pand_ Press? 









r 
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recall? 


I believe so. 


Still in the same work room with you, if you 


We used the same work room during the entire tir 


we were there, yes, sir. We probably — it may have been atout 
half the size of this room or a little larger. 

0 You didn't keep this matter a secret from 
Mr. SCansaroli, did you? 

A I had no reason to keep it secret from Mr. 


Scansaroli. 


When the letter came you discussed it with Mr. 


Scansaroli, didn't you? 

A I don't recall that I did. I don't know if 

Mr.Scansaroli was there when the letter came. I think he 
may have departed the meeting before that. I am not positive. 

Q Tell us this. One of the things that you had 
to calculate was whether you would permit them simply to swj tel 
Pontiac for Eastern, isn't that correct? 


Q YOu did some work, did you, in trying to figure 
out what the difference is and the money values of these 
two commitments might be? 

A I believe there was some information given 

to me as to what the expected amount of that Eastern contract 
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was going to be, yss,sir. 

° That came in °ver the telephone during the 
early morning hours? 

A I don't believe so, but — I don't know where 
it came from. I believe Mr. Kurek had it and it probably 
came over the telephone, but I think it may have been in 
the morning hours as opposed to the wee morning hours. I 
am not positive. It was some time during the stay at the 
printer's. i would guess it was probably more towards 
the morning of the 15th, the morning of the work day of 
the 15th rather than the wee hours, but I am not sure. 

0 All of the nine month figures were largely 
under Mr.Scansaroli's control, weren't they? He was the super¬ 
visor in charge of those figures? 

A It is somewhat misleading. Certainly Mr. 

Scansaroli was working on this proxy as was I, and certainlp 
he was working under me and he was in that sense, yes, 

responsible for the figures that were going into the proxy, 
if that is what you mean. 

0 Does that refresh your recollection as to 
whether you consulted in any way with Mr .Scansaroli about t*|< 
Pontiac or the Eastern contracts switch which was being 
proposed to you? 

A I just c-an't honestly say that I recall 
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2 

discussing it with Joe. 


3 

0 There was more than one problem with that 


4 

Pontiac contract, isn't that right, Mr. Natelli, it wasn’t 


5 

just the wordinq on the letter? 


6 

► _ 

A I am sorry. I don't know what you are referrir 

g 

7 

to, Mr. Velie. 


8 

0 The Pontiac contract, you have taken the posi¬ 


9 

tion here in your testimony the reason it had to be written 


* 10 

off was that the commitment language in the letter wasn't 


11 

sufficiently strong? 


12 

A Yes, sir. 


13 

0 Wasn't one of the problems with that Pontiac 


14 

letter the fact that the company hadn't collected any money 


15 

at all between February of 1969 and August of 1969? Wasn't 


16 

that a problem too? 


17 

A No, I don't recall that ever being a matter 


18 

that would have been of my concern, because my concern was 


19 

with the form of the commitment. 


20 

Q This is Natelli's Exhibit H in evidence. It is 


21 

is it not — in fact, it was read to us this morning — a 


22 

memorandum of August 7, 1969, between Mr. Kurek and 


23 

Mr.Randall, and in it Mr. Kurek records conversation which 

• 


24 

he had the preceding day, on August 6, 1969, is that 


25 

correct, sir? 
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Yes, it is. 


Q What Mr. Kurek wrote down was "Yesterday while 

meeting with you" — he says with Peat, Marwick, Mitchell 
«- Company. He meant you, didn't he? 

A Apparently. 

0 Tony Natelli indicated since we don't have a 

contract and haven't collected any money on the contract 
he had reservations about including it in the proxy since 
it was so near to August 31." ' 


End 3D 


25 
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He is referring to Pontiac, isn't he? 

A Yes, he is. 

0 Are you quite sure that one of your concerns 

wasn't that they hadn't collected a red cent on that 

Pontiac contract? 

A I don't recall it was a concern, because I 

don't see why that should have been a concern, since I never; 

i 

felt that it should have been recorded in the first place, 

Mr.Velie. 

Q That is your best recollection of the matter? 

A My best recollection of the matter. 

Q It obviously differs with what Mr. Kurek wrote 

down the very next day? 

A Apparently it does. 

Q The Eastern letter was brought to the Pandick 

Press by Dennis Kelly, wasn't it? 

A Yes, it was. 

Q That is the same Dennis Kelly who had come up 
with that Pontiac contract as a post period adjustment to 
the February numbers? 

A I don't recall whether or not I knew at the tim«i 

that it was also Dennis Kelly, but I believe it is the same 
Dennis Kelly, to answer your question, yes, sir. 

Q It is the same Dennis Kelly? 
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Yes, sir. So far as I know, there was only one 


Q Do you recall making a note that evening that 
"To go and replace the GM contract with this" — you meant 

the Eastern contract — "would be really weird"? Do you 
recall that? 

A I wouldn't have recalled it if I didn't have a 
document to refresh my memory with. 

0 It would have been really weird,wouldn't it? 

A Excuse me? 

0 It wouldhave been really weird, wouldn't it? 

In the context of which that comment v/as 
written, that is what I thought at the time,yes, sir. 

I 

0 You also wrote yourself a note that says "Wasn't 
booked" — you meant Eastern wasn't booked, right —"obviously 
we are going back and doing something not intended"? Did 
you write that note? 

A It is my handwriting. Obviously that is what 
I was thinking and that is why I wrote it down for inclusion 
in the work papers. 

THE COURT: Would you tolerate an interruption 
here for the afternoon recess, Mr.Velie? 

MR. VELIE: Of course. 


25 


THE COURT: All right. We will taka a ten 



X 
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minute recess, ladies and gentlemen. 

(Recess.) 

MR. VELIE: May I proceed, your Honor? 

BY MR. VELIE: 

Q Mr. Natelli, you knew that night at Pandick 
Press that the emergence of that Eastern contract represented 
che third time this company had come up with enormous 
post period adjustments to improve the look of earnings 
for periods which had already closed, isn’t that true? 

A I am not sure what three times you are speaking 

of, Mr.Velie. 

0 Let's just tick them off. First of all, I 
believe you have conceded that 1.7 million of 1968 sales 
first surfaced two months after 1968 had ended. That is 
true, isn't it? 

A I wouldn't agree that it is true as you have 

stated it. It is true that it came to our attention as an 
accounting problem that had to be resolved at that time, 
yes, sir. 

Q And the first records of those 1968 sales all 

appeared to be dated mid-October? 

A The records of those that were placed on the 
company's accounts as of 8/31/68 -- recorded in their 
financial statements as of 8/31/68, you are speaking of as 


7 
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opposed to May 31, 1968, yes, sir, right. 

0 The second sentence we have already talked 
about. The Pontiac contract came up at the end of April 
to be included in the period which had ended two months befc 
that. That is true, isn't it? 

A Which I had never agreed was an appropriate 
commitment letter. Yes, you are right, yes, sir. 

0 You knew that they had dona that, didn't you, Mr 


re 


Natelli? 


A Yes. That was the reason for my concerns that 
v:e spoke of this afternoon. 

0 Ah, you were concerned because they had done 
that after the period? 

A As to that item,yes, sir. 

0 Did it occur to you to be concerned when they 
did it a third time and came up with this Eastern commit- ! 
ment a full two months after it was supposedly earned? 

A Yes, it certainly did concern me. 

^ * n fact, you might even call that weird too, 

is that correct? 

A You might call what, sir? 

0 The fact that they had done this three times, 
you would call that weird, wouldn't you? 

A I don't recall having made any such reference to 
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that being weird, sir. 

Q Would you call it weird? 

A I would not call it weird. If you wish to 

characterize it so, you are permitted to do so, that is up to 
you, sir. 


O You knew, in short, that this company was 
jugglinq its books, didn't you? 

A I don't know what you mean by juggling books, 

sir. That also is a word that can have different meanings 
by different people who use it. 

0 Let's just chew it down for you then. It 
was no t secret to you that the Pontiac contract surfaced 
just about the time that $1 million of '68 sales ware 
written off? The April 28 letter, you recall, don’t you, 
that the journal vouchers were April journal vouchers 
writing off $1 million'in contracts? 

A I must say that I hear what you are saying, but 
I would not recall — I did not recall having made the 
connection wtbh^you are trying to draw, because the $1 mill 
first of all, that you are speaking of pertained for the 


ion 


most part to items that didn't affect the 196# financial 
statements at all, they affected the 1968 financial state¬ 
ments . 
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Q No qusstior.that thev came up, both of them, the 

Pontiac write on and the $1 million write off, in the month 
of April 1969? 

A A£ matters that came up at that time, yes, that 

would be true. 

Q And there is simply no question at all that you 
knew that Eastern was being proposed as a flat substitute 
for the Pontine contract? 

! 

A That is absolutely right, sir. I 

i 

C That very night, the night of August 14 and 15 at 1 " 

'i 

, that was the night that you altered the statements ! 

i 

to take out disclosure of the $1 million write off, isn't 
it? 

A No, no, that’s not true at all, sir. 

0 We are all t liking, are we not. Mr. Nntelli, 

I 

r.bout the alterations which appear in Government’s Exhibit • 
17 in your handwriting, right? 

A I understand what you are saying, yes, sir. , 

C I just want to make sure you know what X am talfcijv* 

about. v ou say that you didn't do that the night oc August ' 
14 and 15 at the printers, is that right? 

No, sir. That's right, that's what I am saying. [ 
La. s jusr nave a look then at Government's 

i 

Exhibit 32 in evidence. • 
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I believe Mr. Schauer identified this as a draft proxy 

available to hin out therein Chicago on August 14, In 

fact, it bears the date, doesn't it. proof of August 14, 

1969. j 

i 

A Proof of August 14, yes, sir. 

i 

I 

Q Let me see if I can rapidly find the footnote fori 
you. i 

i 

You will agree with me, Mr. Nate Hi, v;on't you, 

i 

that the footnote corresponding to the footnote in 
Government's Exhibit 17 and Chart no. 10 appears in the I 

i 

August 14 proxy just the way it was before you changed it? 

A Yes, sir. 

I 

Q I show you Government's Exhibit 19 for identifi- 

I 

cation. 

I 

Can you identify that, sir? 

A It appears to be a proof dated August 15, 1969. 

2 Let's just have a look at the footnote here. 

The proof of August j. 5 has the footnote the v.-ay it appears 
in the final proxy, doesn't it? 

A Correct, sir. , 

\ 

0 So sometime between the proof of the 14th and the 

i 

proof of the 15th thirds got changed, didn't they? j 

A The proofs got changed sometime between the 14th ! 
and the 15th? Yes, I •/ill agree with th*t statement. 
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1 

1 

I 

2 

Q 

f 

Andyou were up there at the printers working awav 


3 

on it, is 

that correct? 


4 

A 

The evening of the 14th we were up at the printe 

i: :s 

5 

i 

working on ths proxy, that's correct. 

6 

Q 

i 

Part of your work was working on the notes? 

7 

A 

< 

Part of our work was working on notes, yes, sir. 

8 

Q 

Do you still say that you did not do those altera 

i 

i 

it 

I 

9 

io! 

tions on the night of the 14th and the early morning of the 


15th? 

j 

| 

ii 

A 

Yss, I do, sir. 

12 

1 

Q 

Incidentally, the original note is not accurate, 


,3 

is it, with respect to the amount of the adjustment and the 


14 1 

amount of 

the pooled companies line? 

l 

1 

I 

15 

A 

That's right, sir. 


16 

Q 

In fact, it is inaccurate or in error in that it 

1 


17 

• 

only shows a $70,000 write off instead of a three quarter 

18 

of a million dollar write off, is that correct? 

19 

A 

That's correct. 

| 

20 

Q 

1 

And the pooled companies are understated by i 

21 

$678,000, 

is that correct? 


22 

A 

I am not sure of the amount, but it would be the 


23 

' i 

1 

difference 

between the $70,200 and the total amount of the 


24 

II 

[i 

i 

Ron Michaels contracts that were written off retroactively, i 


25 : 

! 

i 

Q 

That was three quarters of a million dollars, 

j 


i 
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jhe 

roughly? 

A Some were around that, yes. 

0 You knew that this note was inaccurate and in 
error in chat amount when you made your alterations, didn't 
you? 

A I believe I must have known that that amount was j 
incorrect, yes. 

| 

Q You must have known because when you did your 


changes you went and subtracted the. 70,000 and the resulting] 


losses from the same place that the first error was made, 

t 

I 

you went and subtracted them from the pooled companies, too,! 
dian't you? 

I 

i 

A Yes. Can we take -- yes, I went to the Dooled 

I 

companies lire, and to the extant any of my figures are on th 

I 

document, it would appear that I made chances to the pooled ! 

i 

companies line, if that's what you are asking me, yes, sir. | 

i 

Q Ycu finished the job then of subtzactina National: 

i 

i 

Student Marketing losses from pooled companies instead of frp 

i 

national Studenu Marketing. 

A Finished the job? I am not sure what you mean by! 


that question. 

Q Somebody had subtracted — 

A . That implies that there was an original job 
that I was fixing, which I don't believe is what 1 was 


i 

• 

I 

I 
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2 

doing in that sense of the word, sir. 

I 

| 

3 

0 Somebody took $678,000 out of these pooled 


4 

companies which were Nations! student Marketing losses. 

I 

| 

. 

0 

isn't that right? 


6 

A That's right. That's what we tried — 


7 

Q And he omitted, whoever that was, to take 

I 

1 

! 

8 

$70,000 of National Student Marketing losses out of the 

i 

i 

i 

9 

pooled companies, isn’t that correct? 

i 1 

i 

i 

10 

A Correct. That's what we tried to explain this 

1 

11 

morning but you had an objection to, as I recall, Mr. Velie. 


12 

I 

Q So you went ahead and polished it off, is that 


13 j 

correct? 


14 

MR. STILLMAN: Your Honor, object to that. 


15 

THE COURT: You mean rounded it off? 

| 


16 

MR. STILLMAN: No, no. The polished it off, ! 


17 

your Honor. i 

» 


18 

THE COURT: I am talking to Mr. Velie ir. answer 


19 

to your objection. 

i 


20 

MR. VELIE: i will change the question. j 


21 

TIIE COURT: Rephrase it. 


22 

0 You went ahead and subtracted the little remaining 


23 

$70,200 from the pooled companies, right? 


24 

A The effect of the changes that I made were what 


25 

you have just said because there was a decision that no dis- 
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closure was necessary, and as I have previously testified. 


the logical conclusion, having made that determination, was 
that the adjustment in total should end up on the pooled 


companies line, yes, sir. 


MR. VELIE: Will you please read Mr. Natelli 


my question. 


(Question read.) 


Isn't that right? Can you answer that yes or 


MR. MARTIN: I object, your Honor. I think the 


witness has answered. 


THE COURT: Overruled. 


I am not sure if I can answer that question becau^r 


15 I am not sure that I inserted that particular figure. But 

16 I can't tell from here for sure. 

17 J THE COURT: Do you have a copy, Mr. Velie or 


Mr. Martin? 


MR. VELIE: Yes, sure. 


THE COURT: It is very hard to read that for Mr. 


Natelli, I am sure. 


MR. VELIE: Here it is. 
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Q Why don't you take this snail copy of the chart • 
and see if you can tell from that what it was that you did? 
Perhaps the original would be clearer. 

From the original I can tell that the figure in 
the net earnings portion of that note was changed to a fignrj 
which appears in my handwriting. 

I 

It is exactly $21,000 smaller, isn't it? I 

A I believe that's correct. 

Q So you yourself subtracted the $21,000 of NationajL 
Student Marketing losses from the pooled companies? j 

A Yes. j 

I 

Q Is that why you were telling us that it is probably 
so that you knew there was an error, because you went ahead ' 
and did the balance, subtracted the balance, remaining 
balance? 

I 

1 

A Yes, I believe I testified in looking at this , 
document it appears that I did know where the adjustment I 
ended up at the time because of these notations, yes, sir. J 
0 It is in error, isn't it? it is improper to 

subtract National Student Marketing losses from the pooled 

• j 

companies line without any disclosure, isn't it? 

. A As I testified this morning, it wcu" 

have been better if I added the words to that line pooled 

companies reflected it retroactively and other adjustments.) 
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2 


That would have been desirable, yes, sir. 


3 

Q 

You would have to put a note in explaining what 

1 


4 

the adjustments were, wouldn't you? 


1 j 

5 

/*. 

That raises a question as to whether that would | 


6 

need be done or not. There are many instances where such a 


► 

7 i 

phrase is 

i 

used in accounting without any additional dis- 


8 

i 

closure because of the fact that it is immaterial. 


9 

Q 

The fact of the. matter is, by the time you were 


10 

finished 

with this you had finished subtracting $750,000 of 


11 

National 

Student Marketing losses from the pooled companies?| 

12 

1 

A 

Yes, I don't believe I have ever denied the fact j 

13 

that the 

form — 

| 

14 

Q 

Isn’t your answer yes? 

1 

15 

A 

Excuse me. 

i 

16 

o 

Isn't your answer yes? Can't you answer that ye3 


17 

or no? 



18 

A 

If vou insist, yes. 

j 

19 

Q 

1 

Fine. There is no disclosure, is there, Mr. 

20 

Natelli, 

that that's what you have done? 

21 

A 

No, that's right. 

1 

1 

22 

Q 

i 

In fact, there's no disclosure anywhere in the 

1 

23 

final note that a million dollars of National Student 


24 

Marketing losses originally reported had been written off by 

1 

► 

1 

1 

25 

the time 

l 

you drafted this note? 

j 

I 
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l 

i 

• 

2 

A 

That's correct. I assume youwant me to stick 


3 

to answering your question exactly. Yes, sir. 


4 

0 

In fact, when you were all finished the pooled 

! 

t 

5 

companies 

reflected retroactively were understated by 

6 

three quarters of a million dollars, is that correct? 

7 

A 

i 

Yes, sir. 

i 

i 

8 

0 

l 

National Student Marketing was overstated by the 

i 

9 

same amount, is that correct? 


10 

A 

Three quarters of a million now, not a million. 


11 

right. 



12 

Q 

Three quarters of a million? 

i 

13 

A 

Yes, sir. 

14 

Q 

In fact, as you have already said, nobcdv was 


15 

ever told 

that a million dollars was written off? 


16 


MR. MARTIN: Objection, asked and answered. 


17 


THE COURT: I think we have covered that. 


18 


MR. VELIE: Fine. 


19 

Q 

Isn't your best reconstruction of the matter that 


20 

it was Mr. 

Scansaroli who did the subtraction of the 


21 

i 

$678,000 from the pooled companies originally? 


22 

A 

I really can't say that. I don't know if it was | 


23 

Joe Scansaroli or one of the staff working on the engagement!. 

24 

1 

I just don 

't know. 

25 

Q 

You mentioned Mr. Scansaroli's name in this con- 1 

1 
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nection in the grand jury, didn't you? It's been read to 
the jury. 

A In connection with the preparation of the proxy? 

Q with subtracting 678,000 from the pooled 

companies. 

I 

A Ac one of the individuals who possibly may have ; 

done it? 

Q Right. 

I 

A Yes, I did. | 

0 All right. j 

A Just as I have here said it may have been him, 

I 

yes, sir. 

Q In fact, the schedule Mr. Martin showed you this 

very morning, page 2530, Government's Exhibit 13 — 

A This is the one we couldn't use this morning, 
yes, sir. 

Q Mr. Scansaroli drafted that, didn't he? 

i 

A Yes, sir. It appears to be. It's his initials. 

I think they are his numbers, all of them. 

Q Fine. 

I believe you told us the reason you thought 

I 

it was okay to subtract all of this from the cooled companies, 
not disclose it, not disclose the million dollars, was that 
you thought the net ?nount was immaterial, is that correct? 

» 
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That was a major part of the consideration, yes. 

You were aware of APB No. 9, weren't you? 

Well, I was aware of APB No. 9 being in existence 

You were aware that it has to do with disclosure 
of prior period adjustments? 

I 

A Yes. 

! 

Q Am I right in saying that APB No. 9 is sometimes 
referred to as the dirty surplus rule? 

MR. MARTIN: Objection. 

i 

A Dirty surplus rule? Not to my recollection. 

I 

Q Not to your knowledge. 

Isn't one of the purposes of APB No. 9 to pre¬ 
vent people from taking this year's accounting problems, 
dumping them in prior figures and not stating what they had 
done? Wasn't APB number 9 designed to prevent that very 

I 

practice, sir? 

A I can't really say. I was not involved in draftipn 

i 

that bulletin, but it may be that that was ore of the items i 

i 

that it was designed todc, yes, sir. I wouldn't know for 
sure. ! 

I 

I 

Q You are aware that in paragraph 20 of APB No. 9 -j- 
you were aware of that, weren't you, that even though meteriL 

i 


gawe 

A 

sir. 

Q 

A 

yes, sir. 
Q 
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extraordinary items may net to an immaterial amount, they 
must be disclosed? Were you aware of that? 

A I don't recall reflectino on that in the prepara¬ 

tion of this note, but I believe that in general I was aware 

I 

of it and I think it was done. 

Q There was disclosure of the three quarters of a 

million dollars written off and disclosure of the profit I 
written off and disclosure that you had netted those 

i 

against a tax credit? 

A I believe — iWven't read that opinion in a 
long time. I believe the sense of it may be that you don't 
net either in the financial statement. We did not net them j 
in the financial statement They are corrections — correc- 

i 

tions were made to the various lines affected by the adjust¬ 


ments . 


Q You netted them in the privacy of your accountingj 

office or at least at the Pandick Press, isn't that correct?! 

» 

MR. MARTIN: I object to that, your Honor. 

i 

THE COURT: No, I will allow that. j 

l 

A I'm not following you now. I just answered a 

question. I don't understand the question you asked. 

THE COURT: We will have it rephrased. 

Q There is no disclosure, is there, Mr. Natelli, 
of the fact that you went and offset this tax credit against) 
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13 |i 


the profits written off on the Michaels contracts? That's 

i 

nowhere disclosed in that proxy, is it? 

A When you say disclosure, and you refer, I presune, 
to narrative statements, obviously I have explained here 
why there is no narrative explanation. As to the figures 
being where they belong in the statements, they are appro- 

1 

priatsly adjusted to reflect the changes that we thought had 
co be made, sir. 

i 

Q There's no adjustment whatever, is there, to the 
number originally reported for National Student Marketings 
net sales for 1968? 

It is still approximately five million bucks 
despite the fact that a million had been written cff? 

i 

A I don't believe that — I don't know what your 

I 

question is, but I don't believe that that accounting 
principles board opinion was in any way, shape or form 

I 

designed to apply to a footnote of that nature. 

0 That is your explanation? 

j 

A Tlat's what I believe my explanation is. I beliejv 
chat opinion applies to the financial statement itself, a 
-tenement of earnings. At least the portion where you ar* I 
talking about it's not being netted, that is either being 
placed where they belong, in the broad sens**. That means the- 


should be so placed in the financial statements. That's what 
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• 

2 

we did. 


3 

11 

Q That's your explanation? 


4 ! 

| 

A Yes, sir. 


5 

MR. STILLMAN: It's sworn testimony. 


6 

Q Would you please show me where there's any 


- 7 

explanation at all for the reader to know that a million 

• 


8 j 

bucks got written off at all, where the numbers have been 

9 

1 

changed, a million dollars going right out the window? How < 

■ 

10 

can anybody find that in your proxy? 


11 

A They can read the statement of earnings, and when; 

: 


12 

1 

I 

i 

they read the statement of earnings, it has already been 

j 

13 

> 

corrected for these adjustments. 

14 j 

I 

1 

Q Secretly? 

15 

1 

A Secretly? 1 

16 

1 ! 

Q Nobody can tell what's happened to those numbers, j 

r 17 

isn't chat correct? Isn't it the purpose of this note to 

1 

18 

reconcile what was originally reported to what you have Dut 


19 

in the earnings statement? 

1 

1 

20 

| 

A The Durpose of that note I believe is to give 

I 

21 

the trend of net earnings of the company as it now exists 


22 

as of a prior date in time, that is the elements that would 


23 

be placed in the company's prior reported figures with the 


24 

elements that were in. the prior company's reported figures 


25 

as of the preceding report as to revenues and net earnings; 

I 

i 

1 


1 1 ; 

just those two lines yes, sir. 

i 


t 

SOUTHERN out CT COURT REPORTER!, u.s. courthouse 1 


r oLF v • A** r *,Tf YORK, w v rc 




( 

/ 




gab-1 


Natalli-cross 


2073 


I 


0 Taka a look at Note D. 

Doss it not say that nat sales and earnings as 
orioinally reported for certain years are reconciled wit>- 
tha earnings in the proxy? In other words, this is an 
explanation or reconciliationfrom what people originally 
raad in that big statement of earnings as pooled together 
in your proxy? 

A Yes, as to the two elements, that's right. 

B 

Q You don't dispute the fact that API* No. 5 ragui 
- whenever prior period adjustments are made, they must 
be disclosed? Did you dispute that? 

A 1 hat is difficult to sea,what vou are reading 
out of context. I would not dispute that that statement 
is made in there. 

THE COURT: Would you like to see fchi** material 


| 

I 

t 

I 

I 

I 

I 

I 


I 

i 

I 

» 

! 

! 


I 


he is reading from? 

Q 7 ongoing to read to you a portion of this 

I 

right now. 

"The board further recommends that whenever oricjr 
period adjustments have been reported during any of the 
P-riods .included therein, the reported amcvmts of net incom^ 

and the components thereof as well as other affected items ' 

i 

I 

be appropriately restated with disclosure." I 

I 

j 

That i- --hat it srays, doesn't h? 
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2 

i 

i 

A Yes. That portion of it. reads ?? you say, yas, 

l 


3 ! 

sir. ! 


4 ! 

0 Now,sir, had you forgottan that this portion 


5 ! 

axistad whenyou did this work on this particular proxy 


6 | 

note? 


i 

" 7 

A T can't say that I focused on that portion. 


i 

8 

It is obvious when I first drafted a note, when I had 


9 

intended that these — 1st me change that — when I had 

1 

i 

10 1 

determined that these adjustments should be made retro¬ 

1 

1 


actively, that I felt disclosure was appropriate. By the 

1 

• 

12 

time — as I have explained in my testimony, by the time 

1 

1 

1 

1 

13 ! 

I got looking at my note, again in another draft, and 

I 

\ 

1 

14 i 

made the various considerations, anve the various consider 

1 

4 

1 

1 

1 

15 

tions as I indicated in my testimony, I decided that it was 

; 

16 

no longer necessary to give that disclosure and I explained 

1 

1 

' 17 

the reasons why. I believe thatyou v/ill find that in 

i 

18 

anv of these accounting principafr^B board opinions. 

1 

19 

there is usually some reference to material;.ty being the 

1 

1 

20 

I matter of the judgment in any instance. 

1 

21 

f> You don't ordinarily restate a prior year 

i 

22 

I 

for material amounts, do you? 

1 

1 

1 

23 

A Nc, that's correct. 

1 

1 

24 

0 Okay. You did restate a prior year here, did 

I 

1 

25 

you? 

i 

1 

i 


i 
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1 

2 

II 

A 

Yes, we did. 

i 

3 

j o 

This is the sales portion ot .he footnote 

1 

4 

i , 

in the proxy, is that correct? 

1 


5 

i A 

Yes. 

1 

6 

Q 

All right. You have told us that $748,000 got 


7 

subtracted 

from the pooled companies. 


8 


DO I have you right, sir, in saying that was an 


9 

error? 



10 

A 

An error? 

| 

11 

Q 

It shouldn't have been subtracted in that 

1 

j 

12 

fashion without any disclosure, should it? Is that a mistal 

1 

i 

j 

t37 

13 

1 

I wouldn't call it a mistake so much as I would 

1 

i 

14 

call it an 

adjustment that was made as to how these amounts 

1 

1 

1 

15 

should be adjusted. 

i 

1 

i 

16 

Q 

Didn't you think that it was an error when ' 1 

17 

you testified in the grand jury, characterized it as an 1 

18 | 

error there 

o 

19 

A 

1 

I believe if you wish to read what I said in the | 

1 

20 

grand jury. 

so it would be fair in what I am trying to i 

j 

21 

recollect, 

I would be glad to have you do it, sir. 

22 

0 

I am reading from Page 45 of the November 


23 

2 3 rd — 



24 


MR. MARTIN: November? 


25 

i 


MR. VELIE: November 23. 

. 



1 

southern out . ct court reporter* u.s. courthouse 

FOirv • T.I4RV Mrtv yorr n y. rn ' 








I 


1 

1 

1 

gab-4 

I ’ 

2076 

Natelli-cross 

2 

Q 

"Now, when you received the proof, did you 


3 

1 

recognize 

that an error had been made? 


4 

1 

"A 

I honestly do not know. I would say I probably 


5 

I 

I 

did. I 

cannot recall my attention was directed at the 


6 

i 

disclosure 

of this item and what had to be said to, if 


. 7 

anything, 

. I 

disclose it. 


8 

"0 

1 

| 

Do you remember calling the error to anybody's 


9 

attention? 



10 

"A 

I-can't recall exactly, but I must have." 


11 


You go on to explain from there. 


12 


You didn’t disagree then in the grand jury 


13 

that this 

was an error, did you? 


14 

A 

1 

The error being spoken of there is the $70,200, 


15 

. 

that is correct. 


16 

Q 

| 

Mo,$678,000. 

r 17 


1 

MR. MARTIN: Can we fix what proof he was being 

18 

1 

asked about in the grand jury? 1 

19 

1 

1 

MR. VELIE: What is now Government Exhibit 17. 

I 

20 

This portion you will recall was read into evidence from the 


21 

Government's direct case, from Pages 41 to 47, and the 

I 

22 

exhibit shown to Mr. Natelli was identified at that time as 


23 

being Government Exhibit 17, the draft with his own hand¬ 


24 

writing on it, Mr. Martin. 

I 


25 


Do you want me to read you enough so you will 

1 

i 

! 
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17 ! 


a My rscollaction of the context of that comment ' 
was that it was pertaining to the question of the net pooled 
company line as you previously discussed here, having had • 
included in it a portion of the adjustment that belonged ! 

I 

up on the line for retroactive adjustments. 

i 

0 The $678,009, is that correct? 

A Should have been up $70,200. 

fitting it in the cooled company's .lira, you 
characterized or agreed at the time you ware in the grand ! 
jury it was an error? 

A That is where you are twistino it a bit, sir. 

The error was in that particular presentation where 

it was intended that there be a million dollar line that had 

I 

the retroactive adjustments disclosed in it. The amount 

induced on that line was an error because a portion of it i 

| 

was down below. I believe that is the context of that 
testimony, as best T recall it. 

i 

f - -t me just see if I have it corrsctlv then. T • 
was ycur intention then and it was not an error that 
$75-,000 come out of the cooled company's line without 

i 

disclosure? Which was it? Was it an error -- 

A You asked me about my crand jury testimony — 

0 I am ashing you to take a look at this number 


SOUTHERN OIST CT COURT REPORTERS, U.S COU^THCJS,r 

FOL~ v * * • v* r • 't v v* •* «# . 







Il 


1 

2 

3 

4 


li 

8 

9 

10 
11 
12 

13 

14 

15 

16 ! 

17 

18 

19 

20 

21 i| 

22 

23 

24 


2078 

qab-6 Natelli-cross 

which says pooled connanj.es reflected retroactively. 

i 

MR. MARTIN: Objection, your Honor. j 

i 

0 It is, as you have already conceded, understated; 

by three-quarters of a million dollars resulting :rcn the 
fact that three-quarters of a million dollars was National 
Student Marketing's losses and it was subtracted f rom the 
pooled companies. Now, I ask you, did yo j —nte.no -.or 
thrt to hapoen or was it some kind of an error? 

! 

MR. MARTIN: I object to that, your Honor. It ! 

| 

is two different periods of time to go in one question. 

i 

THE COURT: No, I don't think so. T think nov; . 

i 

wo are dealing with what his intention was, what iv..s under- j 
standing was at the time when this proxy material, those 
figures, so on, wars being prepared and the footnotes were j 

being prepared. 

A At the time that that footnote ended vn in the 

final form, if that is what you are asking me. I did not 

i 

believe we had an error in the presentation in that it was , 
an adjustment where disclosure was not necessary in narratiy 
form of those items, and, consequently, as I explained i 

i 

my testimony, that would have been the logical place 

whore this amount would come to rest since it is between thq 


originally renorted and the then current reported statement 
nrnimm. It is the one line of adjustments. 


25 of earnings. 


I 


I 
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2 

0 

Tharc is no question that these pooled 

compan io ■?{ 


3 

v-'ere acquir 

ad after the year ended 1968? 

i 


4 

A 

Yes, that is correct. 

! 

1 

1 

1 


5 

! o. 

They didn't lore this money? 

1 


6 

i a 

They didn’t lose the money? No, that 

is 


7 

correct . 


i 

i 


8 

i 

Q 

You subtracted it from there? 

j 

i 

! 

5B 

9 

A 

That is correct. 

i 


10 



i 

l 


11 

1 

i 




12 



| 


13 

i 

1 




14 





15 ! 





16 



j 


17 

f 


i 


18 

* 


i 

» 


19 



» 

• 


20 



i 

i 

• 

1 

i 


21 



i 

• 

• 


22 


* 

i 

1 


23 



i 

1 


2-1 



i 

i 


a J 

i 

1 



! 

I 
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This is the earnings portion of the line. .2 


fact is that roughly $210,000 was the gross nrof.it on all 
the Michaels contracts which were written off, isn't that 


i| 

16 |i 


corr.ec t? 

A That's correct. 

0 That is not disclosed in here, is it? 

A Mo, it is not. 

I 

0 You offset that $210,000 iter, with an unrelated ' 

i 

tax credit in the amount of $188,000, isn't that correct? 

A We offset it? That is the loc.ical result of 

t 

accountin' - ! in this case, that you would have a cross orcfit 
and then you would have a tax adjustment. Yes, that is a 
correct statement. 

Q This tax adjustment is not an adjustment to thir 

figure, is it, it is a tax adjustment to the deferred tax 
account for the entire year 1968 and not specifically 
related to these contracts? 

A Well, as it turns out a portion of it is 

related to those contracts, yes. 

0 But not the whole thing, is it' 3 
A No, that's right. 


And yet you netted these unrelated items, isn't, 


that correct? 


A You hav- to net them to get to the net aarnir.gr ; 
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liB *' Sir y2S ‘ That not9 »«. to do with nst tamings j 
and the effect on that earnings is $21,000. 

0 None of these three things vert diseased, they: 
were simply quiatlydona by you and the final result j 

swallowed up in the wrong line, is that correct? 

MR.MARTIN: Objection, your Honor, argumentative. 
THE COURT: i an wondering whether you yourself ! 

i 

want to put swallowed up in one line. I 

• iR. VFLIE: Very well. 

THE COURT: Rephrase it. 

OU did n. ( d_c you, disclose the components 

of tha retroactive adjustment you had made or retroactive ‘ 

} 

adjustments you had made, did you? i 

That is correct, we did not give any narrafva 
disclosure to it, yes, sir 

And one of the components was the total of 
the three Michaels contracts written off plus tha fourth, ! 
$210,000 profit written eff? j 

A Yes. 

j 

There was a largely unrelated tax credit al^o I 

i 

not disclosed separately, is that rorr’c^ 

i 

i 

A That's right, largely unrelated. 

.'.nd the difference was $21,000 of writeoff 
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earnir.as, is that correct? 

I 

A Yes, that's right. That is a result of the 

I 

tv/o unrelated items that were separately discovered, yes, sir 

I 

Q You personally subtracted this particular 

National Student Marketing loss from pooled companies which 
didn't lose it, isn't that correct, sir? 

A Yes, it is. 

0 Is that a mistake or did you intend to do that? 

A I am quite sure that when we were finished with | 

that draft we intended to do that, I intended to do that. 

Q Just so there is no mistake about it, when I 

! 

was talking to you about that tax credit earlier, this cred:;t 

I 

! 

here in the amount of $188,750, after the SEC inquired it 

i 

turned out there wasn't any tax credit in that amount, v.">s | 

there? 

A It was, as I previously explained, determined 

after an inquiry by the SEC that that $138,000 was incorrec^l’ 

i 

I 

calculated, yes, sir. 

i 

I 

Q When you spoke of Mr. Otkiss, he had before 
him, did he not, if he did have anything before him, -he 
footnote — whatever he had before him was t.ae footnote in j 

i 

its first version, isn't that correct, the footnote which 
discloses only $70,000 as a writeoff? Oc I have that 
right? 

I 

t 

I 
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A Yes 


Q You didn't tall Mr. Otkiss, did you, that 
$678,000 of National Studant Marksting losses had baen ! 
subtracted from the poolad companies, did vou? 

I don't racall the detail of the discussion, j 
as to where any adjustments might have gone in that note. 

j 

However, I do know that we discussed the total circumstancej 
of the Ron Michaels writeoff as well as the taxes. Con¬ 
sequently, ir. view of the amounts that us ware dealing 
with that netted to $21,000, we must have discussed the 
overall amounts in cuestion. 

Please, Mr. Natalli, did you or didn't you tell 1 
Mr. Otkiss that $678,000 of National Student Marketing 
losses were subtracted from the pooled companies — 

A I didn't know. 

Q -- v/hich didn't lose than? j 

I 

A 1 don't know. 

0 Ah, you don't know. 

MR. STILL,MAN: Your Honor — all rinht. If 

he wants to oerform we will watch hin perform. 


Dlease . 


MR. VEL1E: Can we have that remark stricken, 


THE COURT: it will be stricken. 

Did vou tell Mr. Otkiss that vou oronosed to 
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subtract yet another $70,000 of National Student Marketinc 
loss< s from the pooled companies instead of from National 

j 

Student Marketing? Did you tell him that that is what 

you planned to do? 

A I don't recall whether I told him about the 

detail that you are bringing up here as to an error in 

I 

a proof that had to be rorrected. I don't know. 

Q Mr. Otkiss was interested in the way the comoany 
had reported on percentage of completion accounting, isn't 
that correct? 

A Yes. 

I 

Q Did you tell him at any time that $3.3 million 

i 

of unbilled accounts receivables booked ova* the 13-month 
period starting when contracts were booked t' r '68 and 
going through the first six months of 1969 — did you tel 
him that two million of those $3.3 million had been written I 

off? 

I 

A I can't recall telling him in the phraseology , 
that you just used as to what happened. If you wish me 

i 

to tell you what I can recall telling him I would be please4 
to do so . 

I 

Q Let's put it this way. Mr. Otkiss said *1 at 
vou ware speaking about one particular situation involving 
five., six or seven thousand dollars. Is that what you 
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A With raspect to Ron Michaels? yes, air. 

i 

0 With raspact to the performance of tha coopery pa 
unbiUad accounts receivable,, is that what you tola him? ! 

A At what tir.e now? whan wa ware discussing this ; 
draft note regarding Ron Michaels or whan he first talked 
to ns or. tha telephone about tha overall method of account- I 


ing? 

0 Did you ever bring to his attention who. ha was! 
trying to figura out whether this was a go-d method of 
accounting or not - did you over bring to his attention i 

tha fact that two out of S3.3 million o' sM;s had bsan 
written off, at anv tin?? 

i 

A Ones again, I can’t answer the question in the | 
specifics of the terminology that you ar? using. if you 

would like me to explain what I recall telling him T would ! 
be glad to. 

I 

Mr. Natal Li, did you point out to him that o' t’ 

’63 sales alone $1 million of $1.7 million had already been 
written off? 

A Effectively, I believe I did, because I explain*, 
t) him about the Ron Michaels contracts and I did tell him • 
that there were certain other items that the company had 

written off during the I guess it was the 'irst -ix nonths 1 
of ’69. 
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Go it is your testimony that you did tell him a 


million bucks had been written off? 

A Once again, you are putting words in my mouth • 

i 

that I don't wish to be there. I don't recall if 1 used the j 
$1 million. $1 million was not a term that I focused on 
until hearing it from you so much in this courtroom. 

I did tell him about the Ron Michaels contracts 
and I did tell him about certain other contracts the company j 
had written off, the amount of which I don’t know if I 

had specific number on at the tine. j 

0 Did you point out for Mr. Otkiss your view that ( 

the contracts would make or break the company? 

A I don't recall having said any such thing to 

Mr. Otkiss, no. 

Q Did you point out to him that you thought that 

all 3.3 million of these things were uncollectible? 

A Did I point that out to him? 

q Yes, sir. 

A I never believed it, so how could I point it 


21 it out to him. 

22 m q x have reference to Government's Exhibit 16 and tc 

I 

23 something I read to you earlier today. "It is important 

24 that 3 3.3 million is unbilled in the balance sheet. Suppose! 

; i 

25 ' we do run into problems. Will you sue them? Doubt if you | 
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i 

have a case. I've got to look at the negative." | 

My question to you, Mr. Natelli, is did ycu ever 

say anything like this to Mr. Otkiss? * 

j 

A Ac the time we were discussing this note I don’t j 

i 

recall having discussed it with him, no. 

Q Did you point out to Mr. Otkiss that the company 

i 

had three different times pumped its earnings with after 
the period additions of enormous unbilled accounts receivable? 
A Three different times? 

Q We went through this. $1.7 million in ’68, 

Pontiac after the period of the six months. Eastern. 


13 ! A Let me — 

I | 

14 Q Did you tell him about that? j 

i 

15 A In substance, yes, because Mr. Otkiss was aware 

f 

16 of what had transpired in ’68 in terms of responding to his J 

17 questions about the accounting, he was aware of the fact that 

18 tha Pontiac contract is something that I did not agree with, 1 

19 and he in fact concurred with me on the Pontiac letter, 

I 

• 

20 and subsequently I discussed with Mr. Otkiss the Eastern 

I 

21 contract, which I decided should be permitted by the company j 

22 to be booked. So if those are the items you are talking abou^ 

23 yes. 

24 Q Did you tell him that the Eastern letter came up i 

i | 

25 jj dt 3 o'clock in the morning just as you were writino off 
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the Pontiac? Did you point that out for him? I 

i 

i 

A I discussed with Mr. Otkiss th«* fact that the 

Eastern letter was given to me at the printer and I discussed 

I 

with him what the contents of that letter were and why I 
considered that it was permissible for it to be booked and 
I recall him agreeing with me. I 

I 

I 

Q I asked did you point out that it came up exactly 

as Pontiac was being written off, about 3 o'clock in the 
morning at the printers. 

i 

A I don't recall that it came up exactly at 3 o’clock 

I 

in the mornino at the printers when Pontiac was being writte^i 

I 

off, as you suggest. 

» 

I 

Q Is that your testimony? i 

A Yes. 

I 

0 Do you recall Mr. Otkiss appearing here and testif 

fying, at page 1767? 1 

"We had a discussion of the Pontiac contract. 

I 

i 

As I understand it, at the time it was not a matter of 
something that was written off, it was a mater of something i 


that was not a written commitment at the tine, Mr. Natelli 
informed me that he would not permit them, to book that type 
of contract." 

I ask you, sir, is that what you told Mr. Otkiss? 
; v I sm quite sure that Mr. Otkiss at tr.e time was 
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aware that the figures in the proxy had the Pontiac coir- 

I 

mitment in it? 

Q That's not what I asked you. I asked you if that is 
what you told Mr. Otkiss. 


i 

Q What did you tell him? Did you tell him that in 
fact it had baenearnings of the period ended six months, 

I 

the February figures? Did you tell him tha*-? 

I 

A I don't recall that. 

j 

Q And that in fact it was a $1 million write off 

i 

not disclosed to the shareholders or the public? 

i 

i 

A I recall that it was in the figures as contained ( 

in thedraft of the proxy, which were the May figures, and 
consequently something the company had already booked. I 

i 

don't recall whether we discussed whether or not they were ifi 

I 

the six months figures. j 

Q Let me just see if I understand you. 

A I am not sure. 

Q Mr. Otkiss when he testified here was wrong when 

he said that he didn’t understand that it hadn't been 
booked, youare saying that you told him it had been booked 

I 

and had to be written off and when he came in here and 
testified ha was in error, is that correct? 

A I really don't know. I don’t know whether you i 
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1 

2 1 

got into the detail that you arc getting into with me when j 

I 


3 

you chatted with Mr. Otkiss. I don't remember. I can't teli 


4 

you whether his testimony as he thinks he testified is 

• 


5 

correct or not. I am telling you what I recall about the 


6 

situation. 


I 

7 1 

Q All right, Mr. Natelli. Mr. Scansaroli told you j 

i 


8 

1 

about the Oberlander schedule, the August schedule, didn’t 


9 

he? 


10 

THE COURT: Excuse me. 


11 

If I sense correctly that you are going to anothej 

- 

12 

subject, may I suggest we suspend now for the evening. 

I 


13 

1 

MR. VELIE : I am. 


14 

THE COURT: All right. 


15 

Mr. Lights and ladies and gentlemen, we will ad- 


16 

journ until tomorrow morning at the usual time, 10 o'clock. 


17 

iiave a good evening. 


18 

(Jury left the courtroom. ) 


19 

MR. STILLMAN : Judge Tyler, I wonder at what poin 

b 

20 

your Honor would have time to enlighten us on your rulinqs 


21 

on the requests, so chat we might be able to — 


22 

THE COURT: I vould like to wait until I hear 

I 

1 

j 

23 

the evidence complete, which I think is only a fair request 


24 

cn my port. 

i 


25 

MR. STILLMAN: I appreciate chat. I am just 
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tryinq tc factor ir how to handle what it is vour 
Honor is going to tell the jury in mv summation. 

TH12 COURT: You will rest assured that, as the 
lc..-/ requires, you will hear from me before you sum up. 

MR. STILLMAN: Fair enough, your Honor. 

THU COURT: But I insist that it is reasonable 
for the Judga on his part to ask that the case be over 
before he make any such splendid rulings. 

MR. STILLMAN: I rarely suggest that judges are 
unreasonable. Thank you. 

THE COURT: You see my point? 

MR. STILLMAN: Yes, I do. 

THE COURT: I assume from what you gentlemen 
»ell me that hopefully this will come up sometime tomorrow 
morning? 

MR. STILLMAN: Yes, sir. 

THE COURT: All right. 

(Adjourned to 10 a.m. November 12, 1971.) 
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UNITED STATES OF AMERICA 


" vs “ 74 Cr. 43 

l 

ANTHONY M. NATELLI 
JOSEPH SCANSAROLI, 


2993 


November 12, 1974 
10:00 a.m. 


(Trial resumed, in open court.. Jury present.) 

ANTHONY M. NATELLI, resumed. 

THE COURT: Good morning, ladies and gentlemen. 
Mr. Velie. 

MR. VELIE: Thank you, your Honor. 

CROSS EXAMINATION (Continued 
BY MR. VELIE: 

Q Mr. Natelli, Mr. Scansaroli told you about the 
existence of the Oberlander schedule, didn't he? 

A Yes, I knew about the Oberlander schedules. 


that is, the Oberlander questions on certain fixed fee itemsi 
Q You knew that he had found many items to be 
questionable, is that correct? 

A I knew Mr. Ober Kinder had requested certain items 

yes. 

Q You knew that he found many iters to be bad, is 
that correct, sir? 

. 
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at all good sales? 

MR. STILLMAN: Object to the characterization, 

your Honor. 

Q Did he tell you about what he had found with 
respect to these six sales? 

A I can't recall any discussion of any correlation 
of items that were — 

Q Did V° u do any investigating at all to find out 
whether in fact some $300,000 worth of commitments, gross 
numbers, were simply* no good? 

A Yes. I asked Mr. Scansaroli to follow up on 
Doug Oberlander's questions and he reviewed them. 

Q But you didn't look at the schedule? 

A No, I didn't, no. 

Q And you didn’t determine that they had been sittin 
there since '68? 

A I didn't personally, no. 

Q And you didn't determine that they had been 
questioned before? 

A I did not. 

Q Ycu agree, do you not, Mr. Natelli, that this 
chart summarizes the contracts which were still on the books 
as of the May period which is shown in the proxy statement, 
is that correct? These contracts had not been written off. 
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1 " m 

2 

they were sitting there on the books as of the May figures. 


3 

is that correct, sir? 


4 

A Based on testimony that has been here, considerabi 

e 

5 

discussion about that schedule, I believe that it has been 


6 

indicated that these are some of the specific items that 


7 

were on the schedule. I don't have a familiarity with the 


8 

schedule in any detail that I could make such a conclusion 


9 

myself at this point, if that's what you are asking me. 


10 

Q You are not disputing it though, is that the idea - 


11 

A I have no reason to dispute it, based on whatever 


12 

testimony there was. 


13 

Q You don’t dispute the fact that the work papers 


14 

show entries such as are summarized here, Mr. Scansaroli's 


15 

review in May, Mr. Oberlander's review in August, do you? 


16 

A I have no reason to. If I had some familiarity 


r 17 

with the work paper, I may or may not dispute the particular 

i 

18 

of what you have there. But I have no reason to since I 


19 

have no familiarity with the work papers. 


20 

Q There was no disclosure of any of the matters 


21 

summarized on that chart, that is, the comments and the ques 

• 

22 

tions here, no disclosure of that bad news in the proxy 


23 

statement, was there? 


24 

A Was there disclosure of these detail amounts? 


25 

No, sir. 



SOUTMFRN C.ISTKICT COURT REPORTERS. U.S. COURTHOUSE 







1 


jhe 


Natelli - cross 


2097 
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4 

5 
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7 

8 
9 

10 

11 
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14 
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20 
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22 
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25 


0 Was there disclosure of the fact that Peat, 

Marvick accountants had on two occasions questioned con¬ 
tracts of this kind in this amount, any warning to the reader 
of the proxy statement that the Peat, Marwick accountants, 
including Mr. Scansaroli, had these questions? 

A No, there wasn't. That doesn't imply, of course 
in my answer that there was any consideration that there 
should have been. 


Q In fact, you don't dispute the fact that Govern¬ 
ment 's Exhibit 25, the proxy statement, in the description 
of the business of National Student Marketing, on page 16, 
describes the business of the company, order of profitability, 
and lists at the top fixed fee contracts, the most profit¬ 
able item this company says it has. 


MR. STILLMAN: Your Honor, the document is in 
evidence. It speaks for itself. 

Q Do you dispute that? 

MR. MARTIN: Objection, your Honor. 

THE COURT: I will allow that. 

If that's what it says, I don't dispute it. 

Q Were y° u aware of the fact that th« 

company was telling the public that this was its most profit¬ 
able way of doing business? 

A I can't honestly say that I recall focusing on 
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those items that are in the so-called forepart. I must have 
read the document at the time, during its preparation, but 
I don't recall focusing on it at this point. 

Q Let's talk about the comfort letter for a minute. 
Just so we are clear, you will recall Mr. Frommer's testi¬ 
mony — just so you know who we are talking about, Mr. Natei; 
he is the gentleman who testified that he sold the company ht 
calls Europe on $5 a day, or whatever the travel company is 
called. He sold it for National Student Marketing stock. 

You remember him? 

A Yes, I remember the individual. 

Q He closed his deal sometime in the middle of 
October. That's right, isn't it? You recall that testimony 

A I can't honestly say I recall that testimony, but 
I won't dispute that if that's what the facts are. 

0 You never sent him the information contained in 
that comfort letter, did you, at any point? 

A I can't recall whether I did or didn't. I didn't 
send the comfort letter information to anyone outside of 
NSM. I don't know if he was a recipient of the cc fort 
letter, if that's what you are asking me. 

Q You didn't see to it, did you, that Mr. Frommer 
learned what it was that youlearned about the comfort letter 
adjustments, did you? Did you make it your business to do 
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2 

that? 

3 

I can't recall whether that was one of the com¬ 

4 

panies that I indicated to Mr. Kurek he should make sure that 

5 

he disclosed the comfort letter contents to. I just don't 

6 

recall. 

7 

Q As I recall it, you did that for the later acqui¬ 

8 

sitions, Cottrell, Ritzenthaler, Stuckey & Speer. 

9 

A Well, I believe, to be clear on that point, I 

10 

believe that what I told Mr. Kurek that in my opinion I felt 

11 

that he should do is to make sure that any acquisition com¬ 

12 

panies that the company was merging with, which companies may 

13 

have relied on information ir the proxy which we then knew on 

14 

the basis of the comfort letter review was in error, that he 

15 

should see to it as part of his responsibility that those 

16 

companies were informed about the comfort letter contents. 

17 

Now, 1 honestly don't recall reflecting on any 

18 

particular company at the time, as to whether it was or 

19 

wasn't one that should have been included in that general 

20 

context of what I told Mr. Kurek. 

21 


22 


23 


24 


25 
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2 

Q Mr. Natelli , you didn’t see to it that the 


3 

companies that had already been acquired learned that in¬ 


4 

5 

formation, did you? Not the ones that they’were about to 


acquire, but the ones which they had already acquired. 


6 

A Well, I would have to just refer to my previous 


7 

answer as to what I recall, to the extent I recall telling 


8 

Mr. Kurek what I thought he should do. 


9 

Now, if inthat general recommendation to Mr. 


10 

Kurek something would have fallen through the crick, as 


11 

you are just suggesting, I don't know. I just don't know 


12 

the answer to that. 


13 

Q Let me ask you something else about that comfort 


14 

letter. When Mr. Colona spoke to you on October 31 he 


15 

had already reached a definite conclusion about those par¬ 


16 

ticular adjustments, hadn't he, he had decided that they 


17 

had to be disclosed as written off as of the May period? 


18 

A Yes, he and Johnny had coma to that conclusion. 


19 

and that is why he was calling me , right. 


20 

Q You didn't add anything further to that comfort 


21 

letter, did you? 


22 

A I didn't have anything that I thought should be 


23 

added, so I didn't add anything, that is correct. 


24 

Q You knew there had been another $1 million writt 

»n 

25 

off during the period and not disclosed anywhere? 
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Well, once again, the $1 million is your figure 


It is the Pontiac contracts. 


The $1 million is the Pontiac? 


Yes, written off during the May period and not 


disclosed anywhere, was it? 


Well, by your definition it is something then 


that would not have been a matter of a comfort letter, sir^ 


Oh? Isn't it a matter of interest to a person 


who wants to buy the stock of the company that during the 


very period that you are reporting a $1 million contract 


got written off because it was worthless, another contract 


got substituted in, and nobody got told about it? 


Now you are jumping from a comfort letter to 


interest of somebody who is buying stock inthe company. 


That comfort letter had a very specific purpose related to 


a specific closing with a merger company. It had certain 


guidelines as to what was to be included in it. It was 


based on information that we were to obtain based on review^ 


of the company's records after May 31, 1969, up to the date 


of the closing, and the comfort letter consequently includt 


what we considered based on that review to be includable. 


The comfort letter, Mr. Natelli, was addressed. 


was it not, to the Interstate people, who we£e in fact aboi 
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to buy National Student Marketing shares, they were going 
to give up their shares in their company and buy National 
Student Marketing shares, is that correct? 

A The comfort letter was addressed to Interstate 
and National Student Marketing, both,as I recall,and it 
was pertaining to the closing in which Interstate share¬ 
holders would be exchanging their shares for National Studer 
Marketing shares, yes, sir. 

Q Is that your answer? 

A That's my answer. 

Q All right. Now, you knew, didn't you, that 

Peat, Marwick's lawyer and Peat Marwick's professional 
practices committee were trying to figure out whether they 
had to tell the SEC something about National Student Market¬ 
ing over the weekend which began on October 31, you were 
certainly aware of that, weren't you? 

A Oh, yes. 

Q There was an itemof testimony here, that Mr. 

Kurek, as I recall it — perhaps you recall it differently 
said something to the effect that he overheard you say 
something on the telephone to either Mr.Davies or Mr.Joy 
in which he thought you might have recommended that they 
go to the SEC. 

I want to ask you, Mr. Natelli. Did you tell 
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2 

Mr .Davies or Mr. Joy tnat they should go to theSEC? 


3 

MR. MARTIN: Objection, your Honor. The testi¬ 


4 

mony was that it was sAid in a conversation with Mr. Epley. 


5 

0 AH right, Mr. Epley. is that what you told 


6 

him? 


7 

A Yes. My recollection is that in the course of 


8 

one of the conversations that day, in discussing the fact 


9 

that the comfort letter was not yet finalized and that we ha 

1 

10 

also not considered what else might be something that we 


11 

should recommend might be done, that one of the items that 


12 

we had under consideration was whether the company should 


13 

go to theSEC, yes, sir. 


14 

Q That is what you said, wasn't it, one of the 


15 

items that you had under consideration was maybe going to th 

e 

16 

SEC? That is just what you told us, that is ycur testimony 

9 

17 

isn't it? 


18 

A Whatever my testimony is. It is clearly the 


19 

point that we had under consideration the fact that one of 


20 

the items that the company should do perhaps is go to the 


21 

SEC, that's right. 


22 

23 

24 

25 

Q Thank you. Now, while all these matters were 

under consideration by Peat, Marwick's lawyer and under 

consideration by Peat, Marwick's professional committee, 

professional practices committee, you had a talk with Mr. 
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Scansaroli about the comfort letter adjustments, didn't you? 

A I believe that sou.e tine after the issuance of 
the comfort letter I had a discussion with Mr.Scansaroli. 

At least, that is my best recollection at this time. 

Q I am going to show you Mr. Holton's memorandum. 

I have marked it as Government Exhibit 67 for identifica¬ 
tion. I believe it also has a defense number. It is Mr. 
Holton's memorandum I believe you will see of November 5, 
1969, identified by Mr. Holton here and used by him to 
refresh his recollection. 

Just take a look at this line here, "I discussed 
this matter in the morning," and read through where it says 
"In the meantime Mr.Natelli had discussed," and so on, 
and see if that refreshes your recollection, sir, as to 
whether while the matter was under consideration you had a 
talk with Mr.Scansaroli. 

MR. VELIE: For the record, apparently I used 
Government Exhibit 67, as I recall it, to refresh Mr. 
Holton's recollection. It did not have a defense number. 

0 Have you read some of that, Mr. Natelli, to 

refresh your recollection as to when you talked with Mr. 
Scansaroli? 

I 

A Yes. I can't say that it helps a great deal, 

but — 
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2 

Q YOu have refreshed your recollection? 


3 

A Yes. 


or 4 

Q With your recollection now refreshed, can you 


5 

tell us, did youtalk with Mr.SCansaroliwhile the matter was 


6 

under consideration of going to theSEC? 


7 

A No, I can't say that that helps me identify whel 

her 

8 

I spoke to him while it was being considered, whether I 


9 

should go to the SEC. it must have been before M. Holton 


10 

drafted that memo, which has a date of November 5, which 


11 

is what, we said today? 

I 

12 

Q In any event — 

I 

13 

A It was before the date of that memorandum, which 

I 

14 

I belive is a Wednesday. My best recollection is that I 


15 

discussed it with Mr. Scansaroli after the comfort letter 


16 

problems, after we had decided what to do with it and 


17 

in connection with that Mr. Holton and I had discussed as tc 

I 

18 

whether there was anything that happened with respect to 

I 

19 

this comfort letter and the problems we discovered. 


20 

Q There is no question before you except did you 

I 

21 

talk to Mr. Scansaroli? You can answer that yes or no. 


22 

can’t you? 


23 

A Did I speak to him?, I told you I spoke to him 

• 

24 

Q Let me ask you another question,sir. Did you 


25 

also speak with Mr.Joy? You can answer that yes or no. 

I 
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redirect 

A Yes, I believe I spoke with Mr.Joy. 

Q After you talked with Mr.Joy and after you 
talked with Mr.Scansaroli, you reported to your superiors al 
Peat,Marwick, Mitchell & Company that you thought that the 
company had just made an honest mistake with respect to 
those comfort letter adjustments, didn't you? 

A Yes, that's right. Absolutely. 

MR. VELIE: Thank you. 

REDIRECT EXAMINATION 
BY MR. MARTIN: 

Q Mr. Natelli, do you recall being asked by Mr. 

Velie about the work that was done by Mr. Sullivan? Do you 
recall that area of cross-examination? 

A Yes, I do. 

0 'Do you recall also, Mr. Natelli — I put before yov 
what is now Government Exhibit 46A in evidence and ask you, 
sir, did you have occasion to see that document in September 
or October of 1968? 

A Yes, my recollection is that I did. 

Q What is that document, sir? 

A This document is the financial report issued by 

NSMC to its shareholders for the nine months^May 31, 1968. 

Q What does that document report as the profit 

of NSMC for that nine month period? 
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A $288,pOO. 

O Did you have occasion to discuss the preparatioij 
of that document with anyone or the compilation of the 
figures that went into that document? 

A No, noti n any detail. 

THE COURT: Do we understand you correctly as 

to the dates? You say for the nine months ending May 31, 
1968. 

THE WITNESS: Yes, sir. 

THE COURT: Your people wouldn't have had any¬ 

thing to do with preparing that, would they? 

THE WITNESS: No, in preparing it, not at all. 

THE COURT: Not at all. 

THE WITNESS: That is not the question that 
counsel asked me. 

THE COURT: That is what I am trying to get at. 

As I see it, based on whatyou have already told 
us, youwouldn't have discussed this with anybody? 

THE WITNESS: The preparation of the nine montlj 

figures? 

THE COURT: Yes. 

THE WITNESS: That is correct. 

THE COURT: I don't follow the relevance of th|s. 

MR.MARTIN: Let me try another question, your 
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Honor.' 


Did you learn inSeptember or October of 1968 


of who prepared that document? 


Yes, Mr.Kurek told us that he and Mr. Sullivan 


worked together in preparing it. 


10 i 


13 I 


14 


17 I 


0 Did you learn in the fall of '68 whether or not 
income had been recognized at the time commitments were 
obtained in the preparation of that document? 

MR. VELIE: Excuse me. 

A Yes, sir. 

MR. VELIE: I object to putting words in the 
witness' mouth. That is a leading question, your Honor, 
that is not necessary. 

THE COURT: It may have been leading. I couldr 
understand it. I couldn't hear it. Since we are in that 
posture, why don't you just rephrase it, Mr. Martin. 

Q Would you tell che ladies and gentlemen of the 

jury, did you have any conversations with Mr. Kurek about 


this? 


A* Yes, I believe I previously testified that in 
the course of discussing what accounting method would be 
appropriate for the fixed fee type business, we were 
advised by Mr. Randall and/or Mr. Kurek in his presence 
at least that this method w$s used when Mr. Kurek and Mr. 
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Sullivan prepared the nine months figures to the shareholders. 
May 31, 1968. 

Q Did you have any reason in the fall of 1968 

to believe that Mr. Kurek was lying to you, sir? 

MR. VELIE: I object to any suggest that Mr. 

Kurek lied to anybody. That is a completely false question. 

THE COURT: Before we even get to that, I 

don't follow this from another point of view, it seems to 
me we are getting into a totally new area here. 

Second of all, this question seems to me to be 
unconnected with anything in the record so far. 

I am sorry, Mr. Martin, but for those reasons — 

MR. MARTIN: Your Honor, I think there was 

questioning as to what he did as to checking on — 

THE COURT: That is something else again, Mr. 
Martin. Now we are getting into a question as to whether 
OC not this witness in his opinion tiwpSf^that Kurek was lying, 
which I think is quite a different animal. 

If you want to put something-about checking, I jgrc 
with you, that is relevant. 

Q You were asked on your cross-examination about 
a conversation and you were given a memorandum which I 
believe is the September 19, 1968 memorandum. 

(Pause.) 
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MR. VELIE: Is that the memo to Phillips? 

MR. MARTIN: Yes. 

MR. VELIE: '59. 

Q And you were asked some conversations that you 
had with Mr. Joy in September of 1968. 

Do you recall being questioned about that? 

A Yes, I do. 

Q What was Mr.Joy's position at the time you talke 
to him in September of '68? 

A He was a partnerin the investment banking firm 
of Hutton & Company and a member of the board, I believe. 

I am not positive at that point whether he was.' I think 
he was a member of the board of National Student Marketing 
Corporation, but his occupation was partner in the investmen 
banking firm. 

Q What was Hutton & Company? 

A An investment banking firm. 

Q Have you overnight had an opportunity to review 
that document? 

A Yes, I have, sir. 

0 Will you tell us now what you recall was the 
discussion that you had with Mr.Joy, what you said and what 
he said, as best you can recall? First tell us now, though 
sir, was this in person or by telephone? 
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A I am quite sure it was during one of the tele¬ 
phone conversations I would have been having with Mr.Joy 
at this time. 
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Q Would you tell the members of the jury what the 
substance of that conversation was as best you can recall, 
what you said to him and what he said to you? 

A As best I can recall, it was a discussion that 

I had with Mr. Joy pertaining to what I understood was a 
proposal that MSM was considering to split its shares or 
recommend to the stockholders that the shares be split at 
the upcoming annual stockholders meeting. 

As a result or since there was a high multiple 
in the company shares, I think that I had raised a question 
with him this may have come from a discussion with Mr. 
fillips in the New York office -- raised the question to hin 
as to whether or not there was any problem here since there 
might be some additional increase multiple from the split. 

It was that kind of a conversation. 

In the course of discussing the question of high 
multiple of snares to me, which is of course, what Mr. Joy's 
interest was, being an investment banker, not an accountant, 
he explained to me that they had given consideration to 
the; factor that I had raised and, in fact, they didn't think 
that would be a problem or would occur from his standpoint. 

I didn't really have an interest in that. 

He also said that the reason for the split had onl r 
to do with their desire to have an increased amount of share:; 
looking forward to eventual listing on one of the exchanges, 
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2 

which is one of the things that would have been necessary. 


3 

It was in the context of this that Mr. Joy indi¬ 


4 

cated to me that they — that is the investment banking firm 


5 

of Hutton and Company — was constantly reviewing the back¬ 


6 

ground of the transactions in NSM shares to make sure that 


' 7 

whatever the multiple was, that it wasn't caused by any — 


8 

these were his words — hanky panky. When he used those won 

Is, 

9 

what he's referring to, he was satisfied there was no 


10 

manipulation going on in the trading of the shares of the 


11 

company, nothing at all to do with the accounting. 


12 

Q Do you recall being questioned by Mr. Velie about 


13 

certain drafts of the proxy statement and asking some ques- 


14 

.ions as to when you had occasion to rewrite these footnotes 


15 

that appear in Government's Exhibit 17? 


16 

A Yes. 


r 17 

Q You remember he asked you about an Auqust 14 


18 

draft and an August 15 draft of the proxy? 


19 

A Yes, sir. 


20 

Q What is Government's Exhibit 17? 


21 

A This is a document on which I had been working. 


22 

document with which I was making my review as I discussed 


23 

in my direct and cross examination, which I personally wrote 


•2A 

on top at that point master draft, 8-9-69, master proof. 


25 

8-9-69, August 9, 1969. 
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Q 

changes? 


Natelli - redirect 

Is that the document on which you made the 


A Yes, it is. 

Q That is the August 9 draft? 

A Yes, this is the original of the changes. 

0 °° you ren,embe r Mr. Velie made some reference 

to whether or not Mr. Otkiss had that draft? I show you 

your Exhibit U, which I believe you testified contains your 
handwriting at the top, j. s. 

Would you read that part of it, please? 

A J.S.", meaning to Joe Scansaroli. 

"I gave this information to Mathews this morning, 

8-4-69." 

Q What is that, sir. 

A It is a listing of instructions given to Mr. 

Mathews at White and Case at his request as to who should 
receive copies of the proofs of the proxy. 

Q Who was the second person named on that list of 
instructions to receive a proof? 

A Lee Otkiss, PMM Philadelphia. 

0 DO you recall, sir, that Mr. Velie asked you son* 
questions about APB 91 Do you recall being asked son* 
questions about that? ' 

A Yes, I do. 
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2 Q Do you recall specifically he asked you some 

3 questions about whether or not APli 9 says anything about 

4 setting forth separately on an income statement any extra- 

| 

5 ordinary items? Do you recall being asked questions in that 

6 1 area? 

7 A Yes, sir. 

8 ; y Let me put before you, sir. Government's Exhibit ;!5, 

9 1 the proxy, page 21. 

10 Would you tell the ladies and gentlemen of the 

11 jury what that is? 

12 A It is the statement of — it is the consolidated 

13 statement of earnings of National Student Marketing Corpora- 

14 tion and subsidiaries for the five years '68 plus the five 

15 months ended May 31, 1968, and '69. 

16 Q With regard to the statement of earnings for 

17 August 31, 1968, is there any extraordinary items set out 

18 j on that statement of earnings? 

19 A Yes, there certainly is. 

20 Q What is that item? 

21 A Reduction of deferred tax provision as a result 

22 of net operating loss carried forward. 

23 Q What is the amount? 

21 A The amount appearing in the 196 8 column is 

25 $188,750. 
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0 Mr. Velie asked you about some of the provisions 
of the same document. 

Tell the ladies and gentlemen of the jury what 
the last note to APB 9 says? 

A "Unless otherwise stated, opinions of the board 
are not intended to be retroactive, they are not intended 
to be applicable to items." 

^ YOU “* r * asked certei " questions, sir, concerning 

the fact that there came a time when you determined that 

the provision relating to this deferred tax item which had 
been calculated in May was at least in part in error. 

Do you recall being asked those questions? 

A Yes, sir. 
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2 

Q When was this determined as best you can recall? 


3 

A I believe it was in January of 1970. 


4 

Q I put before you Natelli Exhibit P in evidence. 


1 

5 

which Mrs. Raimondo identified as the August 31, 1968 tax 


6 

return. 


7 

Do you recall that testimony? 


8 

A Yes, sir. 


9 

Q Looking at that, does that reflect a tax loss 


10 

carry forward? 


11 

A Yes, sir. 


12 

Q What is the total amount of tax loss carried for¬ 


13 

ward reflected on that return? 


14 

MR. VELIE: Your Honor, I obiect to this. We 


15 

didn't go through the tax return with Mr. Natelli. He went 


16 

through it on his direct. He is simply going through his 


17 

direct again. 


18 

MR. MARTIN: 1 did not go throuah it on his direc 

* 9 

19 

your Honor. 


20 

MR. VELIE: It is simply not responsive to any 


21 

cross examination. 


22 

THE COURT: I am not sure about that. 


23 

But one thing that puzzles me, Mr. Natelli, I 


24 

thought you stated that you had nothing directly to do with 


25 

» 

this that you can recall at the time, or was I erroneous in 
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my — 

THE WITNESS: In May of 1969. 

THE COURT: Yes. 

THE WITNESS: No, I never said that, sir. I 
think that pertains to August 31, 1968. 

THE COURT: I beg your pardon. You did have 
something to do with preparation of tax matters in May of 
1969, is that the fact? 

the WITNESS: I believe - I am not trying to 
be difficult, your Honor, but in terms of tax matters can I 
explain it wasn't the preparation of this tax return I had 
anything to do with in particular, but the discussion of 
ana decision made as to the retroactive tax adjustment, yes, 
sir, I was involved in that. 

THE COURT: You say that you did have some dis¬ 
cussions? 

THE WITNESS: Yes, sir. 

THE COURT: You remember I asked you about this 
yesterday because I was concerned that you didn't understand 
the thrust cf Mr. Velie’s question? 

THE WITNESS: And as it turned out, your Honor, 
his questions were restated because there was confusion, 
which I think you brought out on your questioning of me. 

THE COURT: That was my only purpose, for better 
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or worse. 

What I am trying to qet clear in my mind now is 
this. I am not blaming you. This may be my fault or it 
may be Mr. Martin's fault. I just don't understand the 
thrust of what is going on here. Are you now tryinq to tell 
us that in May of 1969 you did have.occasion to look at some 
of these tax figures and discuss them with somebody? 

T1IEWITNESS: Yes. I believe that has always been 

* 

my testimony, your Honor. 

THE COURT: Fine. Was that somebody Joseph 

Scansaroli? 

THE WITNESS: Yes, sir, among others. 

THE COURT: All riqht. Fr. Martin, perhaps you 
could help clarify whatever it is you want to bring out, and 
I certainly will permit it as long as it is in this area. 

BY MR. MARTIN: 

Q You just testified, sir, that the tax loss carry 

forward on that return was $613,000, is that correct? 

MR. VELIE: Excuse me, your Honor. I object to 
this. There is no basis laid. He has not testified that he 
ever stuck his nose in that tax return, looked at it or dis¬ 
cussed that particular figure with anyone. 

THE COURT: I am inclined to agree. 

Let me put it to you, Mr. Martin. I don't see 
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what this has to do with our case nor do I see what it has to 
do with your client's testimony, now that he has clarified 
it, and we are not interested, the Government does not accuso 
anybody of misstatement in those tax returns of NSM. 

Now, I insist that redirect, of all times, is not 
the testimony to get into this matter. If you want to ask hirk 
about his discussions and what he did in May of 1969, I say 
fcr the second time I will be glad to permit it, notwith¬ 
standing Government counsel's objection. 

MR. MARTIN: Your Honor, what I am really trying 
to get to — let me try it another way. 

THE COURT: Please do. I just think going through 
these tax returns, which he himself admits he didn't prepare 
I assume — don't you? 

THE WITNESS: Yes, sir, correct. 

THE COURT: I don't think it is profitable for him 

or for you. 

9 

Q You say that there came a time in January 1970 whsn 
you discovered that an error had been made in May, is that • 
correct? 

A Yes, sir. 

Q Did you at that time review the tax returns? 

A Yes. I believe at that time that there was dis¬ 

cussion as to how this could have happened and in the course 
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of that discussion there was reference to the tax returns, 
yes, sir. 

Q Looking at that tax return, would you tell the 

ladies and gentlemen of the jury what the error was that you 
discovered in January or February of 1970? 

A What the error was? 


I 


Q Yes. 

A We discovered that the error was that one of the 

elements representing the difference between the income for 
financial statement purposes on the company's books as com¬ 
pared to the tax basis income was omitted from the calcula¬ 
tion of what the deferred tax provision should have been. 

Q What was the provision that was omitted under 

consideration? 

A The item omitted was an amount relating to 
deferred charges, which for accounting purposes, for financial 
statement purposes -- excuse me. These charges related to 
the so-called per inquiry programs, and if you recall, 
when we discussed that, these are the costs relating to the 
per inquiry programs that the company would accumulate befor^ 
the programs were put forth on the campus, and then for 
accounting statements these would be maintained as deferred 
charges, which are assets for accounting purposes, and then 
gradually expensed into the statement of earnings as the 
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income from these programs would be coming into match income 
and expenses for that particular type item. 

Now, for tax purposes it is permissible, if a com- 
psny chooses to so report, to take these expenses immediately 
as ar^expense in the yearSiat the expense is incurred, and 
that^the basis n>on which NSM had been recording its tax 
basis income for sometime. 

Consequently, you had a difference arising from 
that situation which also should have been included in 
deferred tax calculation and that aspect of it was missed 

when Carol Raimondo and Joe Scansaroli had looked at this 
item in May '69. 
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1 

2 

Q At the time in January or February when you 


3 

determined that this error had been made in computing the ta: 

K 

4 I 

credit in May of 1970 did you in January of 1970 have con¬ 


5 

versations about this with anyone at National Student 


6 

Marketing Corporation? 


7 

A Yes,both Joe Scansaroli, who was there at the tii 

me , 

8 

and Bernie Kurek. 


9 

Q Is that the same Bernard Kurek who testified 


10 

he spent twelve days preparing to testify with Mr. Velie? 


11 

A Yes, sir. 


12 

MR. VELIE: Your Honor -- 


13 

THE COURT: Yes. Sustained as to form. We 


14 

know who Kurek is at this point. You don't have to do 

| 


15 

that. 


16 

q Do you recall, Mr. Natelli, whether when he was 


17 

testifying Mr.Velie asked him one question about this tax 


18 

error. 


19 

1 

MB. VELIE: Your Honor -- 


20 

THE COURT: You can argue that to the jury 


21 

too. 


22 

MR. MARTIN: Nothing further, your Honor. 


23 

THE COURT: Thank you, Mr. Natelli. 


24 

MR. VELIE: I have just one brief questic .. 


25 
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RECROSS-EXAMINATION 
BY MR. VELIE: 


Natelli-recross 


Q Mr. Natelli, you did tell us yesterday, you 
don-t want to change your testimony, with respect to the 
fact that you don't restate immaterial items, do you? 

A Do you restate — 

Q If you have an immaterial change you don't re 

state the prior year, do you? 

A You do not, no. 

Q And you restated the prior year, didn't you? 

A Yes. 

^ It follows from that then that the statement 

was not immaterial? 

A I believe if you look at my whole testimony, 

I stated why a determination was made to restate and why 
an eventual decision was made that it was immaterial when 
all finished. 

Q This opinion tells you how to restate,doesn't 
it, and it not only tells you what Mr. Martin showed you yo\ 
did, which is to set out a figure in a column, but it tells 
you you must disclose, doesn't it? 

A Yes, and it also — 

Q And you didn't disclose, did you? 
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redirect 

A We did not give narrative disclosure, yes, sir, 
that's correct. 

MR. VELIE: Thank you. I have no further 

questions. 

THE COURT: Mr. Martin. 

REDIRECT EXAMINATION 
BY MR. MARTIN: 

Q What were the reasons that financial statements 
were restated in August of 1969? 

MR. VELIE: We went through this on his direct 
and on his cross and it is not raised by the recross. 

THE COURT: I agree. This is a matter that 
has been covered for quite a few hours. No need for that. 
You may step down, sir. 

THE WITNESS: Thank you,sir. 

(Witness excused.) 

MR. VELIE: Your Honor, this is somjthing that 

Mr. Martin brought up yesterday at the side bar. I believe 
we should come up to hear his application with respect to 
it. 

MR. MARTIN: I would certainly agree with that, 

your Honor. 

THE COURT: I am sorry, gentlemen, but I don't 
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think I agree . First of ail, I didn't hear any such 

matters at the side bar. what I heard was about another 
witness. 

Do you want to call him? 

MR. MARTIN: No, your Honor. 


now 


(LcAWnefL 


THE COURT: You decided not to. So what we are 


with is documents. 

MR. MARTIN: Yes, your Honor. 

MR. VELIE: Yes, your Honor. 

THE COURT: You will have to come up. 

^cuse us,Mr. Light and ladies and gentlemen of 


the jury. 


(At the side bar) 

MR. MARTIN: Your Honor, what I would offer 

to do at this time is to read those portions of the endorse-} 
ments on this indictment reflecting the pleas of guilty 
of Cortes Randall,Robert Bushnell and Dennis Kelly. 

MR. VELIE: Your Honor, what Mr. Martin is 

going to do is to read the clerk's hearsay declarations 
on the back of that document. It is not evidentiary in 
any sense. We have had all kinds of witnesses in the 
case. This is nothing for the jury. It is not their concern 
who has pleaded guilty and who hasn't. I object. 

THE COURT: I would certainly think that the oilly 
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basis I would permit this is if everybody is willing to 


3 

stipulate the obvious facts, that these gentlemen have 


4 

previously pleaded guilty and are awaiting sentence. I 

i 

5 

wouldn't object to that. But reading the cover of the 


6 

indictment, absolutely not. 


7 

MR. MARTIN: That is all I wanted. 


8 

THE COURT: If Mr. Velie isn't going to stipulat 

e 

9 

it then he isn't going to stipulate. 


10 

MR. VELIE: I haven't been asked to sipulate 


11 

to it. There is an offer to read from the back of the 


12 

indictment. 


13 

THE COURT: I won't permit that anyhow, because 


14 

I am too familiar with what goes on and that is unfair. 


15 

There might be a slip of the lip and all kinds of errata 


16 

creep into those things. 


17 

MR.MARTIN: Your Honor, I would ask your Honor 


18 

simply to take judicial notice of the records of the Court 


19 

and tell tne jury — 


20 

THE COURT: I will be glad to if everybody 


21 

agrees. Gentlemen, now we are getting down to matters 


22 

which we shouldn't be sitting around here at the side bar 


23 

dilating about. You are competent practitioners. You 


2-1 

don't need a nursemaid. Either agree or don't agree. 


25 

MR. VELIE: Why don't you give me a few minutes 



SOUTHERN DIS1 MCT COURT RFRORTERS IIS COIIRTmOUSE 





jhb-6 


2127 


to think about it. 

(In open court.) 

THE COURT: Let's move along, please. 

MR. MARTIN: Your Honor — 

THE COURT: There is no need to discuss it with 

me. Either he agrees or he doesn't. 

MR. MARTIN: He wants some time with this. 

THE COURT: Fine. Let's go on to something 

else. 

MR. MARTIN: Your Honor, there is nothing else. 

THE COURT: If you would like me to take a 
recess, gentlemen, I will be glad to. But it is going to 
have to be brief. 

MR. MARTIN: Mr.Velie said he would like some 
time to consider the question raised, your Honor. 

THE COURT: Ladies and gentlemen, at this point 
I am going to have to ask you to take the morning recess. 

I believe it will be ten minutes. If I am wrong I will 
send in word. 

(Recess.) 
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(In the robing room.) 

THE COURT: Let's go on the record here. 

As I understand it, you gentlemen would all 
agree to have the Court take judicial notice of the fact 
that Messrs. Kelly, Cortes Randall and James Bushnell prior 
to trial pleaded guilty to certain counts in this indict¬ 
ment . 


MR. VELIE: Yes, your Honor. 

THE COURT: Do you want me to take judicial notic 
in front of the jury? 

MR. MARTIN: And I think we should have the 
further statement that they have not yet been sentenced. 

THE COURT: I am not sure that is terribly rele¬ 
vant because they didn't testify. If they had testified, 
of course it would be relevant. I just think that it is 
unnecessary and I don't choose to go into that. 

Kurek is another problem, of course. 

MR. VELIE: There is evidence on the record. 

THE COURT: There is already evidence on the 
record that he is waiting sentence and that is important. 

As to those three gentlemen, no. 

What else? 


e 


MR. M RTIN: Should we at this time, your Honor 
the defendant Natel)i on that state of the record, after 
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2 

your Honor advises the jury , will rest. Mr.Scansaroli 


3 

I know is going to rest at that point. I believe the 


«r 4 

Government is resting. 


5 

Do you want us to make our motions at this time 

? 

6 

the COURT: Let's make them now on that repre- 


7 

sentation. 


8 

MR. MARTIN: Your Honor, at this time the defei 

l|d- 

9 

ant Natelli renews the motion for a judgment of acquittal 

\ 

1 

I 

10 

in this case for all of the reasons set forth .at the close 


11 

of the Government's case, and in addition would argue that 1 

:he 

12 

Government has not established that a proxy is a document 


13 

that is required to be filed. I believe that the law 


14 

provides only that you may not solicit it a proxy without 


15 

a proxy statement being on file, and therefore — 


16 

THE COURT: You lose me. I don't understand 


17 

that. 


18 

What are you talking about, NSMC? 


19 

MR. MARTIN: That is correct, your Honor. My 


20 

argument is as follows: We are dealing with the criminal 


21 

statute. It says it must be a document required to be 


22 

filed. The securities laws specifically require the filing 


23 

of certain documents, annual reports, lOK's, things of that 


24 

nature. There is no requirement in the security law that 


25 

a company must file a proxy. 
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2 

There is simply a requirement, provision, that 


3 

it is a crime to solicit a proxy unless a proxy statement 


4 

is on file. 


5 

Therefore, I think that the statutory basis 


6 

is not made, and I move to dismiss on that ground. 


r 7 

THE COURT: Do you care to respond to that at 


8 

all? 


9 

MR. VELIE: No, your Honor. I don't think 


10 

that needs any response. 


11 

THE COURT: You never know. Be my guest. 


12 

MR.VELIE: Thank you, your Honor. What Mr. 


13 

Martin has said, it is open season on shareholders when 


14 

it is time to solicit proxies because somehow the Congress 


15 

of the United States lets something slip between the stools. 


16 

This proxy was required to be filed because they were going 


r 17 

ahead and soliciting proxies. They went and made false 


18 

statements in it. That is what this case is all about. 


19 

THE COURT: In any event, it seems clear that th 

e 

20 

company and its accountants at the time in question, in 


21 

the fall, summer of 1969, believed that a proxy was required 


22 

to be filed, right? 


23 

MR. VELIE: And acted accordingly and filed with 


2A 

the SEC. 


25 

THE COURT: The motions of the defendant Natelli 
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for a judgement of acquittal are denied. 

MR. MARTIN: I move to dismiss, your Honor, on 
the ground that the defendant Natelli has been prejudiced 
by the undue delay in bringing this case to trial, that we 
have heard a lot about different recollection of witnesses 
which arises from the fact that this case is now six years 

old. i think those differences have been shown to be 
critical. 

tor that reason I move to dismiss on that ground 

also. 

THE COURT: Wait a minute. Are you talking 
about the delay between the relevant times and the filing 
of the indictment? 

I 

MR. MARTIN: That is correct, your Honor. 

THE COURT: I see. All right. 

Do you want to say anything about that motion, 

Mr. Velie? 

MR. VELIE: i don't believe it needs any reply. 

The period between a commission of a crime and the filing 
of the indictment is covered by the statute of limitations. 
There is absolutely no claim that the statute has run with 
respect to this crime. I believe that is the long and 
short of this particular argument. 

The record clearly reflects that all of the 
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delays which have occurred since the indictment have been 
occasioned by requests of one kind and another of these 
defendants, further time to prepare or one thing and another!. 

The Government announced its readiness at the 
first pretrial conference. 

THE COURT: He is not pressing that, post 
indictment, he is pressing the point between the time of the 
material events in this case and the time of indictment. 


a 


11 

12 


You correct me if I am wrong in this. 
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MR. VELIE: Your Honor, I would make a more 
elaborate answer on papers if you felt it necessary. 

My unaided recollection is that the statute of 
limitations isvhat governs here, absent specific requests 
or specific problems raised which the defendants have suf¬ 
fered, such as the death of a witness or the like and some bad 
conduct on the part of the Government. 

However, the last time I looked at a question 
like this was some time ago. 

THE COURT: I believe that there's no sufficient 
evidence that the Government has been dilatory or was dila¬ 
tory in moving this case on to the Securities and Exchange 
Commission after their investigations to the Department of 
Justice and to the U. S. Attorney's Office. 

I furthermore don't see any evidence of any per¬ 
suasive nature that anybody was seriously prejudiced at all 
bv this. Therefore, I deny the motion on those bases. 

Mr. Stillman. 

MR. STILLMAN: Thank you, your Honor. May I do 
it from a seated position? 

THE COURT: Yes, sir. 

MR. STILLMAN: Thank you. of course, your Honor, 

I adopt the motions made by Mr. Martin. In addition, of j 
course, I move at this time for a judgment of acquittal now ! 
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that all of the evidence is in with respect to Joseph 


Scansaroli. 


I respectfully submit, your Honor, that the 
evidence clearly shows that a reasonable jury could not find 
beyond a reasonable doubt Joseph Scansaroli unlawfully, 
wilfully and knowingly participated in the acts charged in 
this indictment. I would direct your Honor's attention most 
respectfully to the uncontradicted fact that Mr. Natelli 
testified that each and every material decision which forms 
a basis for alleged criminal conduct, is a decision that he 
as the man in charge made. 

I respectfully submit, /our Honor, the evidence 
overwhelmingly shows Joseph Scansaroli as an employee doing 
his job to the best of his abilities. I submit that there's 
no evidence whatsoever that he was the guy who called the 
shots and, therefore, it just seems to me that it would be 
just terribly unfair to allow the jury to speculate with 

respect to him. I don't think the evidence supports it, you:: 
honor. 

THE COURT: I must say that treating as the law an 
common sense requires us to do, each defendant’s case taken 
separately, I believe Scansaroli has somewhat of a good 
argument here. I would put it a little differently. I think 
the Government has proved overwhelmingly stupidity and 
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negligence on the part of that poor man and it may well be 
that the fact finder would find nothing else but that or, 
alternatively, that the fact trader will say. as you argue, 
well, Scansaroli himself continually tried to make clear, 
and there's some other evidence to support this, he was nothin, 
but a functionary who made no decisions of consequences and 
left it all up to Natelli, et cetera. 

I think either argument factually is supported 
in the record. There is also a point which I am going to 
charge this jury that perhaps the fact finder could very 
well say, well, good, but he was so careless and so negli¬ 
gent and so recklessly indifferent to relatively simple 
information in consequences that any accountant should know, 
maybe there's enough here to find the requisite criminal ! 
intent as we put it. It is a close question, I think frankly 
as to Scansaroli, as I see it. Certainly if i were the fact¬ 
finder, i would be more troubled with his case for a variety 
of reasons such as you and I have dilated upon. Neverthe¬ 
less, I think perhaps there's enough to go to the jury. I'm 
going to deny your motion. 


has made? 


?ou join in these other motions that Mr. Martin 


MR. STILLMAN: I do, your Honor. 

THE COURT: What I will say are of a somewhat mor 


SOUTHERN OISTRICT COURT REPORTERS, U.S. COURTHOUSE 
POLEV'i 'UARF NEW YORK. N Y. CO T 45*0 





gawe 


2136 


technical nature. I don't mean to deminish them for that 
reason. You understand what I'm saying. 

I am going to deny those motions. 

Now, you remember there is really pending in a 
sense the motion that the defendants made based upon that 
decision of Judge Frankie, which I regard as pure obiter 
dictum, but more precisely oerhaps on rule 8 of the rules 
of this Court and so on, free press, fair trial rule. I 
will reconsider this if the defense asks me to after the 
verdict. In other words. I'll hold it open to that extent. 

MR. MARTIN: That's aareeable, your Honor. I 
think that's the procedure we all agreed on earlier. 


i 

i 


\ 
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the COURT: Now, let me rule on the requests. 

First the Government's. 

With regard to the Government's requests, I am 
going to charge all of their requests in substance - I stress 
and repeat, in substance ~ except for the following. 

Number 19, I will not charge to this extent, Mr. 
Velie, simply because I don't single out the defendants 
alone. I think other witnesses can have an interest too. I 
-n going to go into this, but I am not going to make it so 
unequivocally center only upon the defendants. So I think 

in fairness to you 4 .should indicate I will not charge number 
19, although I will deal with the subject. 

I will not charge number 22. Again, I make the ^ 

point that this isn't to be the basis of the decision, but 

I don't put it in quite that lengthy eloquent fashion. So 

perhaps I should say that I won't charge number 22 . 

All the others in substance T will charge. Let 

me point out, however, one interesting little fact which may 

or may not have occurred to you and Mr. RaJkiff. Number 16. 

I was very much misled by th a t originally, because none of 

the cases support what I thought was tho thrust of this re- 

quest. Really all those cases do is support the last 

sentence, which I am frank to say that I don't consider to b« 

a very good sentence. If 1 were a -in™ r U 

x were a jury i would say "run that 

by another time, will you. Judge." 
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2 

MR. VELIE: I think this results from running 


3 

together two requests. 


4 

THE COURT: I am afraid so. Let me say this: 


5 

The title of your request contains the real thrust, as I 


6 

see it. 


7 | 

MR. VELIE: Yes, sir. 


8 

THE COURT: And I agree with you on that. 


9 

MR. VELIE: Thank you. 


i° ! 

THE COURT: All right. Now we turn to the -- 


n 

MR. STILLMAN: Your Honor, with respect to this 


12 

charge number 9 of the Government, the last two sentences 


13 

of number 9, your Honor, which read "Because of this rule of 


14 

law I have not permitted the Government" — 


15 

THE COURT: No, no. I see your point. I am not 


16 

going to say that. 


17 

MR. STILLMAN: All right, sir. 


18 

THE COURT: You are right. I beg your pardon. 


19 

That's what I mean. You see, it is so hard. You go through 


20 

these things. I regard them as being helpful only to the 


21 

extent of the point made. As for the language and the 





22 



23 

MR. MARTIN: Your Honor, may I just raise one poi 

lit 

21 

on the Government's requests. 


25 

THE COURT: Which number. 
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MR. MARTIN: I believe it is in 11 they speak of 
the question of reckless disregard. Referring particularly 
to the Eastern contract, it seems to me — 

THE COURT: Wait a minute. Hold it a moment 

here. 

Again, I am not going to tie the two together 
like this. I am going to cite arguments of both sides and 
simply in another context raise the point that Mr. Velie 
I am sure, is going to argue, because I think he is entitled 
to. At least by August 1969 somebody in his right mind should 
have been very skeptical about the EAL contract. But I am 
not going to weave it in with this, not at all. 

MR. MARTIN: There are two points I want to make 
clear on that. One is I think this is not a case of 
reckless disregard because there is evidence that this was 
a matter considered by Mr. Natelli and he either knowingly 
came to a decision it was wrong or not. It wasn’t a ques¬ 
tion of something he disregarded. 

THE COURT: I am sorry, if you are making this 
point generally, i don't agree with you. if I were the fact¬ 
finder I might, but as the Judqe, I am going to charge 

that portion of request number 11, because I think it is 
required by the law. 

But we are mixing up two things possibly here. 


SOUTHERN OISTHICT COURT REPORTERS. U S. COURTHOUSE 





1 


jhe 2140 

I repeat: I quite agree with you that I am not going into 
this, connecting up that charge to some specific strand of 
evidence, like request number 11 asks me to do. I think 
it is necessary, fair or reasonable. 

MR. MARTIN: The only other thino I would ask 
your Honor to consider in that portion of the charge is the 
fact that you are dealinq here in some instances with unaudited 
statements, so that I think that as to those statements — 

THE COURT: I don't want to get into that, please, 

I am ruling only now on the Government's requests. I think 
I have made my position clear. 

MR. STILLMAN: I am sorry, sir. I did have a 
couple more things with respect to the Government. 

THE COURT: All right. What is it? 


16 


MR. STILLMAN: With respect to request number 11, 


which the Government says is adapted from Judge Mansfield's 
charge, I believe that that does not accurately state what 
Judge Mansfield charged in United States vs. Simon. 

THE COURT: Gentlemen, again, in regard to 
number 11, I am not interested in aoing into all the exact 
language. That was what I meant when I started out. Again, 
I am not going into all this business of Eastern Airlines at 
this point. I quite agree with you. Judge Mansfield didn't 
say anything about such a thing, that's rinht. But neither 
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would any other judge. 

MR. STILLMAN: I am sorry. The fault is mine. 
Judge Tyler. I am not articulating adequately. 

What I am suggesting is that the third paragraph 
has a sentence that ends with saying "A defendant deliberate 
closed hi.. eyes to facts he had a duty to see or that the 

defendant recklessly stated as facts things of which he was 
ignorant." 

Now, in the Simon charge Judge Mansfield at that 
point went on to say "if yo u find such reckless deliberate 
indifference or disregard of truth or falsity the law en¬ 
titles you to infer knowledge therefrom." 

It goes on to say — 

TIIE COURT: Mr. Stillman, please. Maybe you and 
I don't share the same view of what we are doing here. I 
happen to be going into that on my own motion. 

MR. STILLMAN: All right, sir. 

the COURT: I am only ruling, as I have tried to 
state three times, on the substance. I am not interested in 
the exact language of Hr. Velie's requests. I am frank to 
say I am not interested in the exact language of any of your: 
particularly. I am interested in the legal points. 

MR. STILLMAN: All right. 

THE COURT: I quite agree with you that Judge 
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Mansfield did that, and as a matter of fact, on my own 
motion, and having checked the Simon charge myself weeks 
ago, I intend to do justwhat you say. But that is not what 
I am doing now. 

MR. STILLMAN: I didn't mean to do that, Judge 

THE COURT: What else? 

MR. STILLMAN: Those are the only specific items 
respect to the Government's requests. 

THE COURT. Mr. Martin, anything you have over- 

MR. MARTIN: No, your Honor. 

THE COURT: Now, let us turn to the defendant 
requests. 

First of all, you, as has Mr. Stillman, at my 
suggestion, or certainly I indicated I would be glad to con¬ 
sider them, have certain contention charges. I think I will 
cover the points. Again I stress I will not go into the 
evidentiary detail, which I do not think a Judge should 
do. But the points you hit, the high spots, both defend¬ 
ants, I will so charge, as to contentions. 

MR. VELIE: Your Honor, the Government's conten¬ 
tions I am sorry to say are a little bit late, but they will 
be served during the day. 


Tyler. 


I have with 


looked? 


Nate Hi ' s 
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THE court: Mr. V.lie, fine, that's good. Don't 

worry about it. If I don't know your contentions by this 

time there is something wrong with you and me. which I don't 

think there is. There may be lots of things that are. but 
not this. 

MR.\£LIE: Thank you. 
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THE COURT: Request No. 1 of Natelli is all 
right except for the following: I am not going to charge 

Number 2 of Request No. 1 because I believe it is erroneous 
for reasons already indicated on the record. 

The last phrase in Number 4 I will not charge, 
with the intent to defraud, because this particular statute 
I believe doesn’t require proof of intention to defraud. 

I 

I refuse to charge Number 2. 

I 

In all other respects I believe I will charge 
in substance as you requested. 

MR. MARTIN: Thank you, your Honor. 

THE COURT: Mr. Stillman, on behalf of Joseph 

i 

Scansaroli, in substance I will charge Requests Numbers 1 

! 

through 8. 

I come now to something, Mr. Stillman, that I 

i 

would have thought you would have remembered as part of my 
idiosyncratic behavior for many years, including a 
case or two where you were Government counsel. They were 
a long time ago, so I don't know. 

I 

Take a look at your Request Number 9, dealing 
with circumstantial evidence. You have requested, quite 
reasonably, the third paragraph on the first page of that 
Request Number 9. I recognize that many Judges give 
that request. I refuse to do so, and I will tell you why., 
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Vears ago I learned that some jurors regard that 

as akin to the civil burden of proof balancing test and 1 

maintain that no defendant means to request it on that 
basis. 

MR. STILLMAN: Precisely. 

THE COURT: I believe as a result of that 
experience that it is confusing and in fact potentially pre¬ 
judicial to, of all people, defendants on trial in a-ctirinal 
case. So historically, for whatever it is worth, I have 
always refused to give that particular request. Needless 
to say, you have every reason to dis-oree, and an exception 


to you. 


I refuse to charge Number 11 for substantially 
the same reasons, although certainly I will get into 
inferences and circumstantial evidence. 

MR. VELIE: You seem to have jumped over 10, 

which also deals with inferences. 

j 

THE COURT: Yes. I am sorry. I will not charge 
that because it becomes a balancing test, in my opinion, 
which is something far below the burden of proof on the 
Government in a criminal case. 

Now, Number 12 I believe is not completely 
accurate under the law in respect to the matters set forth 
in Paragraph 2 thereof. However, the error I find comes I 
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2 

in subdivision 1 in that paragraph. The rest in substance 


3 

I will charge. 


4 

MR. STILLMAN: My main concern, your Honor, 


5 

frankly, insofar as argument is concerned, is with subdivisi 


6 

4. May I take it that your Honor will be charging in 


’ 7 

substance what I have set forth there? 


8 

THE COURT: I am going to charge the elements 


9 

pretty much as Mr.Velie and the Government requested. They 


10 

do not include the point that you want to argue, tnat a 


11 

report was required to be filed. 


12 

MR. STILLMAN: It is not that far. I am really 


13 

more addressing myself, your Honor, to that part which talks 

i 


14 

about the way in which the jury should appraise the conduct 


15 

of the defendant, that is, the question of whether he acted 


16 

wilfully and knowingly. 


17 

THE COURT: I don't argue with that particular! 

J £ 

18 

I will not charge Number 4 as you put it because I don't 


19 

think that the law requires that we have to have proof that 


20 

he actually knew the report was to be filed. In this 


21 

case I can't believe that either one of these defendants 

22 

would ever seriously claim that they didn't know this 


23 

was going to be filed. 


24 

MR. STILLMAN: I have no intention of arguing 


25 

that. Judge Tyler. 
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THE court! As to th . r „ t , r don , t ses anythir9 

•n there wrong fromthe point of view of argument. 

MR. STILLMAN: Very well, sir. 

the COURT: .Now iet me finish this job. 

will Charge in substance Requests Numbers 12 - 
except as heretofore indicated - 13 , i<, 15 , except>Mr . 

Stillman, on the second page of Number 5 , 1 win not charge 
the last sentence, which I believe is not entirely clear anc 
*ay be inaccurate as to the thrust of the law. 

So just for your own guidance, I will not 
charge the last sentence. 


MR. STILLMAN: Very well, sir. 

1HE COURT: I will not charge Humber 16 because 
the footnote isn't the only issue inthis case. 

MR. STILLMAN: i appreciate that, your Honor. 
The request of course was addressing itself to it, it being 
the footnote, and I am not by that request claiming that 
there is no other element to the charge. 

the COURT: I will get into the point. i 
read it as being a flat statement that the issue, that is, 
the only issue, is the footnote phrasing, and i don't 
believe that is so at all. 

MR. STILLMAN: i think your Honor is right, 
that it is not artfully enough phrased. 
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THE COURT: I certainly think that the rest 

of it in substance is all right. 

I will charge Number 17 in substance. Number 18 
in substance. 

MR. STILLMAN: Your Honor, with respect to 18 -j 

forgive me for interrupting you — frankly, the word that 
I am most concerned about in Request Number 18 is the word 

I 

"participant," to be distinguished from the word that the 
Government likes to use, "accomplice," and I would urge youij 
Honor to use the word participant. 

THE COURT: I am not going to necessarily use 
the word participant. If you want me to do that, exceptiori 
to you. 

MR. STILLMAN: Thank you, sir. 

THE COURT: Number 19, I refuse to charge the 
first paragraph of that. I will charge the second paragraft 
to the extent I have already indicated because the Govern¬ 
ment joins in that request. There is no charge that these 
men deliberately defrauded anybody and there is no require¬ 
ment, of course, on the Government to prove that. So the 
second paragraph of your Number 19 I will charge in substanc 

Request Number 20 I don't understand to have any 
applicability and I am not going to charge Number 20. 

Number 21 of course I will charge. I regard 
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Number 22 as the same and repetitive and therefore I don't 
have to say anything about that. 

Nj iiber 23 i will charge in substance. Number 
24 I will charge in substance. 

I will not charge Number 25. 

Now, I think that covers everything, unless 
there is a question. 

MR. MARTIN: Just one question, your Honor, on 
time. I would like about five minutes to visit the plumbing 
and line up my materials for summation, so I don't go 
floiifcering around. 

THE COURT: Yes. 

MR. MARTIN: I will probably run about an hour j 

and a half. 

THE COURT: All right. 

I 

MR. MARTIN: Your idea would be to conclude ev^ 

if we go a little past the luncheon break? 

THE COURT: I am afraid we are going to have to. 

MR. MARTIN: Fine. The other thing is I am 
going to refer to two blowups of pieces of evidence that 
I have had prepared. I will show them to Mr.Velie now. 

One is simply the statement of earnings page of the proxy 

over which I have put from the transcript the testimony of 
Mr. Dingwall. 
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THE COURT: I think you better do what you said 
you were going to do first and then we will get to those 
matters. 

MR. VELIE: Your Honor, I am sorry that this is 

late, as it is, but I do have very brief contentions 
charges, and if you will accept them I will serve them 
now. 

THE COURT: Thank you very much. 

MR. VELIE: Thank you, your Honor. 

(Recess.) 
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(In open court; jury absent.) 

MR. VELIE; There is one very brief matter, your 
Honor. The defendant has had sitting in the courtroom 
wrapped up in paper various charts that they had prepared. 
Despite the fact that I have requested an opportunity 
to review them before they used them, that opportunity 
has been denied up until two minutes ago when I see that 
this particular chart, which Mr. Martin wants to spring on 
the jury, contains a portion of a sentence taken out of 

I 

context plus — 

THE COURT: in any event, it is not in evidence. 
At this late date I don't propose to permit this kind of 
thing for that additional reason. I think that is very 
unfair and very distorting. I don't understand you. 

MR. MARTIN: Your Honor, those are two pieces 1 
of evidence that are in evidence. That is a direct quote 
from Mr. Dingwall — 

THE COURT: I didn't say otherwise, Mr. Martin. 
We can’t have any last minute surprises like this. 

Number 1. 

Number 2, it is not in evidence. 

MR. MARTIN: I was waiting until the Government 

rested. 

i 

THE COURT: The Government rested days ago. I 


i 

I 

I 
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2 

don't follow you. In any case, this is not permissible 

1 

3 

in summations. I am not going to permit it. You can 


4 

argue the point, of course. We don't need a chart for that 


5 

i 

All right, let's bring the jury in. 

1 

6 

You want to mark that for identification purpose 


7 

MR. MARTIN: Yes, your Honor. We can do that 


8 

at a later time. 


9 

THE COURT: All right. 

! 

10 

Mr.Martih, one thing that I overlooked. Perhaps 


11 

it came in at noon yesterday. I apologize to you. You 


12 

submitted an additional request. 


13 

| 

MR. MARTIN: Yes, your Honor. 


14 

THE COURT: Number 8. I will charge that in 

! 

15 

part. However, I will not go into the detail. Beginning 


16 

with the sentence "as to the unaudited statement," through 


17 

the bottom of that page, I will not charge, the rest I will. 


18 

MR. Fine, your Honor. 


19 

(Jury present.) 


20 j 

THE COURT: Gentlemen, though I know this fact. 


21 1 

the jury does not. Would you please tell the jury that you 


22 

have rested? 


23 

MR. MARTIN: Your Honor, I would if you would 


24 

advise the jury of the other matter that we had raised. 



THE COURT:" That is correct. Thank you for 
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reminding me.. 


The attorneys for their clients in this case 
Mr. Light ana ladies ana gentler, have asked the Court to 
judicial notice of the fact, ana it is a fact, that 
prror to this triai „r. Cortes Randall. Mr. Canes Bushnell 

pleaded guilty to certain counts in this indictment i„ this 
°° Urt * 1 think that covers it. 

M«. MARTIN: That aoes. your Honor. 

The defendant Natelli rests. 

MR. STILISH: Mr.Scansaroli rests, your Honor. ! 

MR. VRLIE: Y °ur Honor, the Government rests. 

the COURT: All right. 

MR. MARTIN: So we observea the niceties, your 

We will now renew the matters that we took up with 
your Honor in the robing room. 

THE COURT: Ana I Will make the same rulings 
end response to those various motions and applications whicl 
I made heretofore as you put it in the robing room. 

Now, ladies and gentlemen, we come to the 
portron of the case where we will hear closing arguments, 
and the procedure we will follow in this case will be we 
will first hear from the defendant, and then last from the 
Government, Prosecutor Mr.Velie. 
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United States of America 


74 Cr. 43. 


Anthony M. Natelli and 
Joseph Scansaroli 


New York, New York. 

November 13. 1974 -9:30 a.m. 


(Trial resumed.) 


(In open court; jury present.) 


THE COURT: Good morning, ladies and gentlemen 


Mr .Velie. 


MR. VELIE: Thank you, your Honor. 


May it please the Court, Mr. Light, ladies 


and gentlemen of the jury: 


Yesterday for just about a full court session 
you heard a tremendous performance by two highly-skilled. 


aggressive criminal defense lawyers, possibly two of the 


best criminal defense lawvers in « 

lawyers xn the city,and no doubt you 


had to admire the way that they spoke to you,spoke to you 


about this case. i did too. The fact is that what you I 


heard yesterday was speeches 


You have taken an oath to decide this case on 


the evidence and not on speeches. I will just give you 


an example of why that is terribly important. Speeches 


can raise smoke screens, false issues which cloud what 


< / 


/A/ 
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U " y ° U arC SUPPOSCd to bQ linking about,what it is that 
You are going to have to decide with respect to this case. 

smoke screen was one that you heard about at lengtjf 
1 bel1 - «*. Martin. „e was trying to 

ten you how Peat. Marwick . Mitchell had been very tough 
=n National student Marketing, so tough, in £ac t, it wouldnj. 
let them have earnings when they wanted earnings.and so ! 
on. so tough that in May and in duly the finance committee 1 
National student Marketing met and said, -Maybe we ought to ! 
fire the auditors, they are not acting aggressive enough.” j 

What does that prove after all? Just think aboil. 

it. The fact is National student Marketing was a company ! 

in a lot of trouble. They had been juggling the books, as ' 

you have seen. They had been performing frauds on everybody'. 

They had real sal.steamings. They needed aggressive 

accounting and when tit came to the , 

they got it because 

after the May meeting and after the July meeting these two ! 
defendants went to bat for that company and put out that j 
fraudulent proxy statement, pulled them out of a hole, alloi 
them to acquire four more companies. So that is what that I 
proves. you should be very careful when you listen to 
lawyers’ speeches that you are not fooled by listening to | 
something that they say, that they have pulled out of context, 
given you the wrong date, maybe misled you. That is what i 

I 
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smoke screens are. 

I could stand here and clear away smoke screens, 
field half truths,for another three hours,just answering 

I 

everything that they said. But I am going to trust your 
judgment to pay attention to the evidence and to the 

i 

fundamental issue in this case. I 

I 

Now, it is important to do that because I think 
you have probably seen that the defense approach in this 

case, like the defense approach in just about any case that i 

I 

a juror would see, would be something like this: You have 1 

\ 

watched here for three or four weeks now as the evidence i 
came in and you have probably learned a lot about the rules 

i 

I 

of evidence while you sat here, only one witness at a time, 
only one question at a time, one answer at a time, one 
document at a time. 

The case gets built up brick by brick just like 
a building. What the defendants are saying here, this is 
a brick, that is no building, here is a little brick, that 
is no building. They are pulling out little bricks and 
keeping you from focusing on what the case is really about. 

I have a suggestion for you and I hope you will 
accept it. When you go to work on this case a couple of 
hours from now and go do your important work of trying to 
decide this case, I want you to adopt this approach. 
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Try to keep your eye on the bail, „ hat the real 
issue is inthis case, because what the issue is, what this I 
case is all about, is what these defendants knew i„ contras.i 

“ COmPl6te C ° ntraSt ' t0 What said in that fraudulent | 
proxy statement. ! 

I 

Remember, the prosy statement was prepared late j 
“ the proof, finally prepared in August and September, i 
and at was fried in late September, and by that time the 

proof in this case is that these defendants knew that that | 
company was a loser. 


When I say a loser, I mean a loser, because the 1 
undisputed proof in the case shows that without all the feni 
accounting for unbilled accounts receivable which you 
found out was fraudulent in this case, without unbilled 


accounts receivable there is this tremendous loss, with 1 

unbilled accounts receivable they are able to show a gain. , 

I 

we don't have a chart to show you'the same thing 
for the Hay period, which is the later period. This is for j 
the year ended 1966. There is another accounting period 
Ln thS case > a period that ended in May of 1969. But we j 
have Mr. Dingwall's testimony and it is uncontradicted. j 
Without unbilled accounts receivable, even in May of 1969, ! 
even though they had gobbled up all those new companies, i 
they Still had a loss if they didn't have t/hese phony unbil tel 
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accounts receivables on the books. This company was 
a thorough going loser. The defendants knew it and they 
didn't tell anybody. 

Point Number 1. 

Point Number 2, the defendants knew by the time! 
they prepared the proxy statement that the company was 
not only a loser but the company was in the business of de- ! 

i 

frauding people, acquiring companies when they didn't have I 

I 

cny earnings, and they knew this, as you could see, because, 
the defendants saw them doing it too. They were juggling i 

I 

the books. Not once, not twice, but three different times. I 
They would pump the earnings of a period that had already ■ 

i 

| 

ended by all of a sudden coming up with these unbilled 
accounts receivable and saying, "Well, let's count that ns 
earnings for the period two months ago." 

They did in 1968, $1.7 million. They did 
it again with the Pontiac commitment, $1.2 million in sales 
They did it for the third time with the help of these 
defendants at the Pandick Press at three o'clock in the mor*i 
ing when it is time to put out a proxy statement an| tell 
people what the company had earned and they are printing it 
up. 

All of a sudden there i3 a hole in the earnings 
because Pontiac has been written off. 
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Magically, magically, up comes this Eastern 
Airlines contract. 

It is supposed to be for a period ended two 
months before. Nobody ever heard of it. 

They just plugged that right in. 

They knew that this company was juggling the 

books. 

They knew it and they didn't tell anybody. 
They hid the truth. 
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That's what the case is about. If you approach 
the fundamental issue in this way, keep your eye on the evi¬ 
dence, keep your eye on this issue, you should have no diffi - 
culty with the. case. Perhaps you will recall that I told yo' 

i 

| 

in the opening fundamentally this is a simple case, and it I 

I 

is. There has been a lot of proof. That doesn't meant that' 

i 

it is a complicated case. There have been some complicated ' 

1 

explanations by the defendants, but that doesn't make it a J 

i 

I 

complicated case. The case is as simple as this: These 
people knew that that company was no good and they went and 

i 

told the people who were going to rely on those statements j 

l 

something completely different, something completelv false-. ; 

! 

Chronologically the proof in the case is reallv | 

! 

a verv simple story also, because you will remember Peat, 

I 

Marwick and Mitchell and with them Natelli and Scansaroli 

l 

come on the scene in August and September of 1968. 

The first thing they set out to do is to audit 

| 

the company. During the course of the audit it becomes 
obvious that the company is going to have a loss. You don't! 
have to take my word for it. Government's Exhibit 1, Mr. 
Kurek prepared a schedule, the evidence shows that it is 
dated On October 2, Government's Exhibit 1 in evidence. 

The schedule shows that all the way in October, 
after the year had ended in August, the company and its own 
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i 

i 

I 


2 

records was going to show a loss. No secret to the defend¬ 

1 

1 

1 

3 

ants because in their own work papers, in Government’s 

1 

1 

i 

4 

Exhibit 4C, there are trial balances identified here by Mr. 

1 

i 

5 

Oberlander and Mr. Johnston. I don't, have to show them to 

i 

i 

6 

you. You will have all these for yourself. Those trial 


7 

balances show that before anybody heard of these unbilled 

i 

i 

8 

accounts receivables therewas a good size loss in that 

i 

i 

9 

company. 

1 

i 

i 

* 

10 

11 

1 

Well, half way through the audit, in October, 

‘dtloote 

after i»toe 1 ms like the company is going to have a loss, out' 

i 


12 

of nowhere, out of thin air, $1.7 million cf so called 

i 

13 

sales. And it is not just the fact that they come un l?t®. 

1 

14 

To be sure, sometimes there are ooing to be Dost n*»riod 

I 

» 

1 

15 

adjustments. But these things just came out of nowhere. 

• 

16 

Nobody had ever heard of then. There wasn't a record anv- 

i 

i 

i 

17 

where indicating that the company had spent one red cent 

1 

! 

! 

18 

doing the business that the company said it had back there 

• 

19 

in August, not a single record, not a contract having anythi!. 1 

20 

to do with August. 

1 

i 

i 

21 

Thereveren't any records whatever, and in fact 

1 

i 

22 

they didn't even have any binding contracts to represent 

I 

23 

these so-called sales. 

1 

24 

And again, you don't have to take my word for it. 

1 

25 

It is expressed ir. Government's Exhibit 3. Mr. Scansaroli 

i 

1 

1 

i ' ^ 
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noted on or about October 26, when he dated this page, "Unde.; 

I 

this method extra caution should be used because there is no 
legal binding contract." 

Again, Mr. Scansaroli in the grand jury testified 

i 

in the grand jury, and you will recall that it was read and 
that it was read to him, the situation was touch and go, the 
salesmen might lose the business, the salesmen might lose 

I 

the business because the advertisers might send it someplace' 

I 

else. 

All of this in October, in October, two months 
after the year had ended. Mr. Scansaroli knew that there 
were no sales, no sales at all, the situation was touch and 
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go. 

Again, in Government's Exhibit 7, a meeting in 

i 

December, Mr. Natelli says by August 31, 1969, that is, by 
next year, he is saying to the company, he wants all contrac 
or commitments to be firm enough to confirm in writing. It 
is right here in this exhibit. What that means is he knew 

that the 1968 contracts were not firm enough, you couldn't j 

I 

confirm them in writing, they might just evaporate, they 
might lose the business. That's what he knew. That's what 
the documents show. 

Again, Government’s Exhibit 16. In June Mr. 

I 

Natelli is speaking. You don't have to take my word for it 

I 

I 

i 
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°- Bernard Kurek's word for it. There is a transcript of 

the conversation these men had. it is a partial transcript, 

bet there was a secretary taking it down, doing the best ! 
she could. 

In- this exhibit Mr. Natelli repeatedly complains 
SI.3 million of unbilled accounts receivable are sitting 
unbilled. You can't collect them, you can't sue on them. i 
I dcubr if you have a case." 

There is simply no question back there when it 
was happening the defendants took an awful risk without j 
disclosing that they were doing this t> anybody in booking 1 
these so-called sales when there were no contracts, no docu-! 
m.n.s, L n understanding, a clear understanding on their part 
that the salesmen hadn't even gotten the business. 

I 

So clear an understanding, in fact, that it is 
reflected in the work papers in Exhibit 4C, which I believe I 
I have here, a note from Mr. Natelli to Mr. Scansaroli and ! 
an answer, "can you find out if the salesmen are even entitli.. 
to their commissions." Answer, "No they are not.” 

The salesmen aren't even entitled to their com¬ 
missions. What kind of sales are these after all? 

Well, Mr. Stillman made a wonderful argument to y<j 

yesterday, lie said people make a mistake. That doesn't meaj 

rhst they are going to go commit a Federal crime after that.' 

” i 

i 
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You can evaluate that argument for yourself. I3ut 
evaluate this mistake for yourself, because this wasn't just 

a simple mistake. This was complete and utter indifference ' 

! 

to doing an honest job of reporting what that company had 

I 

done in 1968, complete and utter indifference to being 

I 

professional about their work. I 

I 

It was so outrageous, in fact, to call these 

I 

things, these so-called commitments, sales and earnings that' 

• 

Mr. Scsnsaroli when he testified before you here, chanced 

; 

I 

his story, went back on his oath, changed a version that he 

I 

had previously given under oath and denied that the situa- ! 

I 

tion was touch and go and tried to tell you that he thought 1 
that they were binding, despite all these documents and des¬ 
pite all his prior testimony. That is how oowerful this 
mistake was, and the way he still views it. 

j 

lie can't, you may find, see his way clear to 

! 

telling you the truth about it. ! 
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And Mr. Natelli, who was supDosed to be super- 

i 

vising ail this, what's he tell you about? He didn't bother' 
to read the work papers which are just about this thing, nay’! 
30, 40 pages. He would have found out all these things. He 

~ i 

tells us he didn't look. He tells us he didn't ask Mr. 
Scansaroli. He tells us Mr. Scansaroli didn't tell him thesj 
things. He didn't knew. i 

Well, the proof shows that in Government's j 

Exhibit 7 and Government’s Exhibit 16, Mr. Natelli knew. 

I 

That s in Government's Exhibit 3, where he should have, known 
if he didn t; picked up the document and found out for 
himself. 

i 

Now, this was a company, Peat, Marwick and 

i 

Mitchell Company, which knew how to do an audit. You have 

! 

i 

seen some evidence here of how an audit ought to be done; 

i 

the audit, for example, by Mr. Johnston in 1969 after the 
pro*y had been prepared. Mr. Johnston confirmed every si rail 
contract, he confirmed every one of them in writing, and he ' 
kep„ diibct cc ntrol and, this is critical, direct control. 

I 

Mr. Johnston was so careful that when he mailed i 
out the confirmations to the people he was trying to qet coni 
finnations from, the clients of National Student Marketinn, 
he wouldn't even lei anybody mail them. He kept control o* ’ 
,hs mailings, lie got them back in self-addressed mailers. 

I 
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He kept proper records of what he had done. 

In complete contrast, what did Mr. Scansaroli 
do? When he got on the telephone to check with people, he s.j 

I 

he was going to confirm these commitments. He doesn't even I 

i ! 

know who he was talking to. Apparently he didn't even pick , 

i 

up the phone and ask who am I talkincr to? What connection d j 

j 

you have with National Student Marketing? How in the world I 

i 

can you cell me anything about these confirmations that 

I 

I'm seeking? 

I 

| 

Because incredibly that man picked up the phone 

I 

and talked to the printing shop and says that he thought he , 

l 

was talking to the advertising agency. He didn't record jn 

t 

his work papers the names of the telephone numbers thathe 
called. He let the salesmen dial the telephone for him. He 
simply assumed without checking that the earnings that he 
was recording for 1968 had been earned beck in 1968. He i 
did nothing to check, despite the fact that the onlv records 
of these things were hastily prepared forms, all of them 

i 

dated October 17 ana IS. j 

| 

He didn't even look for a written proposal to 

i 

the Clairol Company as some evidence that National Student i 
Marketing had done something for Clairol, and you remember I 
that's a half a million dollars of sales and earnings that hj 

I 

went and put into the books two months after the year had 
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ended and he didn't so much as lookfor the written proposal, 
lie didn't check with Arthur Andersen, the prior auditors. 

He didn't check with .Michael Sullivan, the accountant who 
was a recently as the month before had been working on 
these books. 

He put into his papers semething which he says 
is a contract evidencing $138,000 worth of sales for 1968. 

It is the Syntax letter commitment. 

It must be apparent to you he didn't read it. 

That thing is dated in October. It speaks about a proposal 
made in October. This is two months after the year ended 
and it is not a commitment for anybody to do anyth! na. It ! 
doesn _ require National Student Marketing to perform any , 
services. it doesn't promise National Student Marketing j 
one red penny. It doesn't mention ary money amount at all. 

In any event, it has a money back guarantee in 
ir. Vet he includes this as $133,000 of 1968's earnings. 


So what ff I ill.of e mistake is this? Look 
for an analogy. Look for anotherprofession, say a doctor. 

If a doctor diagnosed a patient with kind of an indifference 
"O out what kind of disease the patient had and then 

prescribed drugs for him, powerful drugs, and then the ! 

patient died, that doctor would have a problem and he would 
know it. He would be afraid he might lose his certificate. 


IsimJL 
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That’s really what we have here because here, to keep with 

» 

that analogy, the patient died. Within a period of months oi 
the $1.7 million that these guys pumped into National Student 

i 

Marketing after the fact, changed that loss that they had in-., 
a gain of the $1.7 million, within months a million dollars i 

I 

was written off as worthless. That's net all. j 

I 

They knew that the balance could not be collected. ! 

j 

In fact, they knew that there were real problems with many o. 
them. • 


May I have chart 15, please? 

You look atChart 15, just this portion of the 
charr. now. You will see that on May 22 Joseph Scansaroli 
wrote down in the work papers all of these contracts, all 
of these amounts and knew that they would never be collected 
That's on May 22, right at the very same time that he knew 


I 


t 


an additional million dollars was being written off. 

i 

Only two weeks after May 22 when all of this bad J 

! 

news hit home with a crash, a million dollar write off, the 

other contracts no good, no collections on any of the others) 

| 

within weeks after that, two weeks afterward, Mr. Natelli ha* 
a conversation with Mr. Kurek. It is in Government's Exhibi J 
14. Mr. Kurek testified about it. 


i 

I 


I 

I 
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The matter was so important to him that he 
sat down on that very day and wrote a memorandum to Mr. 
Randall. This is important because this thing was written 
on June 3, 1969, the day that that conversation was had. 
There was no lawsuit then. There was no investigation 


than. 


Mr. Kurek had no motive at all to do anything 
other than to tell Mr. Randall that terribly important 
thing that happened that day that Tony Natelli told him, 
Kurek: The accountants are scared, they know these con¬ 

tracts make or break the company, they know these contracts 
aren’t being performed, they are afraid that if something 
goes wrong they are going to lose their certificates and 
their careers are at stake. it is right here in this 


exhibit. 


You send for it. You read it. You will find 


Incredibly as you may find, Mr. Natelli somehow 
or other can't remember ever saying these things to Mr. 

Kurek. Fortunately Mr. Kurek wrote it down so we don’t hov- 

j 

to worry about Mr. Natelli 's denial. 

Mr.Scansaroli equally incredibly you may find 
denied that he — denied flatly and repeatedly that he ever j 

I 

said any such thing to anybody. It must be obvious to yoj 1 
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who Mr. Natelli is talking about, the accountants under 
him. The accountant under him was Joseph Scansaroli. 

Joseph Scansaroli is the person who audited personally 
all theje $1.7 million contracts which are turning out 

i 

to be utterly worthless just months later. i 

I 

\ 

It is obvious who Natelli is talking about. 

| 

Scansaroli denies he ever said any such thing. i 

* 

Even Mr. Natelli had to acknowledge that Mr. 
Scansaroli said it not once, not once, but repeatedly and 
he said it when the Ron Michaels contracts, the million 
dollars of contracts, were being written off, right in 

I 

this May period. That is when Mr.Scansaroli was saying it | 

i 

I 

despite the fact that he denies it here. 

Well, the result of this motive, this fear 
that they were going to lose their certificates gave rise 
to the criminal non-disclosures in this proxy statement which 

i 

we are talking about in this case. Again, pleasse bear in : 

i 

mind what they knew in contrast with what they said. 

There is no doubt at all that Mr.Scansaroli 

knew that a million dollars of contracts were written off 

13 

because if you were to look in Government Exhibit W, which 
is the proxy binder, you will find -- Mr.Scansaroli identi- j 
fied them for us — his own handwriting, Mr. Oberlander 

I 

I 

I 

I 

I 
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identified it as well — Scansaroli's handwriting actually 
writing off $750,000 of the $1 million. 

He pasted into his book or stapled into his 
book in other places the balance of that million dollar 
writeoff, all in this little period in May. So Mr. 
Scansaroli is wrapped up in these documents. He knew a 

million dollars had been written off. Mr. Natelli knew ! 
it as well. 

Government Exhibit 16, which I have already 
had reference to, right here, it is the meeting of June 

i 

9, 1969. Mr. Natelli's meeting with Mr. Randall, m that ! 
meeting Randall tells him approximately a million dollars ! 
of contracts have been written off. Here is a transcript j 

of the meeting. You send for it. You read it. You 

will see it for yourself. 

I 

Mr. Natelli acknowledges that he knows a millioii 
dollars had been written off. He says he knows the balance; 
are uncollectible. He knows what the problems are. I 


This is on June 9, 1969, right here in this 


transcript, 


Once again, Mr. Natelli somehow or other can't 
recall the things he said that day. We have a transcript, 
rhe stenographer took it down. She had no motive to deceiv 
anybody. She did the best she could to write down the 
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I 


2 

1 

important things that were said that day. 


3 

Well, the proxy statement is Government Exhibit 


4 

25. ! 


5 i 

1 

i 

It has in it a passage about 1968 earnings. i 

1 

6 1 

I 

i 

1968 earnings appear in the earnings statement. They are 

. 7 

also broken out especially for people to read about in a 


8 

footnote. The footnote we are talking about is the foot¬ 


9 

note which is charged as being false in Paragraph 3 of the 


10 

statement. 


11 

With respect to this proxy statement, these 


12 

defendants knew what the proxy statement was for. It is 


13 

a proxy statement so National Student Marketing can acquire 

14 

1 

an additional four companies, Mr.Frommer's company, the 

• 

15 

Mar-Clay Company, a company called Mailbag, and the insur¬ 


16 

ance company. Interstate. That is all this proxy is about 


id 2 B 17 



18 
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They are going to go out, show people what 
their earnings are, and then acquire those companies in 
exchange for National Student Marketing stock, and Mr. 
Natelli and Mr.Scansaroli know Mr.Frommer and these 
other people are going to read these statements and they 
are going to rely on them, and Mr. Frommer and these other 
people are going to think that this is true. 

Look what they say. They report the earnings 
as originally reported for 1968, approximately $5 million, 
and not a whisper anywhere of what they know, we proved 
that they knew, over $1 million of 1968 sales originally 
reported had been written off as worthless. 

Instead what these defendants did rather than ' 
disclose it in any way was they buried it. They took every 

penny of loss resulting from that $1 million writeoff, I 

I 

all the sales that had been written off, all the earnings | 
that had been written off, and they tucked them away where | 
nobody would ever find them. 

Three-quarters of a million dollars of National 
Student Marketing's losses were subtracted from the pooled 
companies' line. 

And you remember what that is. National Studen-. 
Marketing lost the money. Then they went out and bought 

I 

some other companies and what has happened here is these 

I 

I 

I 
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defendants have Subtracted the losses from companies that 
never lost the money and not from National Student Marketing . 
The result is nobody will ever find out, nobody will 
ever find out, the $1 million has in fact been written off. | 
In short, what the defendants did was they doc¬ 
tored the books. You can find that they went actually to 

l 

I 

great lengths to deceive here. 

This chart you have 3een several times in the 
proof. This chart has been shown several times in the 
proof and the interesting thing about it is that it shows 

i 

just what a thorough going job of covering up was done 
here, because after Mr. Scansaroli, as you may find, 
subtracted $678,000 from the work papers from the pooled 

companies' line, leaving this as a false and only partially I 

, 

true footnote, Mr. Natelli, with thorough-going carefulness, 
takes the remaining $21,000, the last little blotch or spotj 
and wipes it up, subtracts it from the pooled companies 

i 

himself personally. They really went to great lengths. 

Now, I have said that it was Mr. Natelli that yj*; 

I 

may find who did the subtraction of the $678,000, and here j 
is why. Not only was Mr.Scansaroli responsible for those 
figures, as his grand jury testimony and the proof by 
Mr. Buck and Mr. Johnston showed, but we actually have a 

i 

schedule in which the line, the pooled companies' line. 
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Here in the 1968 foot note are each of the 
pooled companies in a column and the material that was 
in fact subtracted from the pooled companies instead of 
from National Student Marketing. This is the work paper. 
You can send for it. You will find it at Page 2530 of 
Exhibit 13. It is Mr.Scansaroli's work paper. 

Now, Mr. Natelli wasn't very shy about this 
in the grand jury. He said it probably, as you heard his 

I 

grand jury testimony read, it was probably Mr.Scansaroli 

I 

or possibly somebody else. 

♦ 

I 

You consider this and you will know who did 
it. It is obvious that it was Mr. Natelli polished off the 

I 

job himself, subtracting every last item from those 
pooled companies' lines, and he had to know that Mr. 
Scansaroli had subtracted the first part or he wouldn't 
have done what he did. 

i 

Now, you have heard a lot of talk here, especiaA 
from Mr. Martin, about professional judgments. Sure, 
professional people like accountants make judgments every I 
day, and it is not every time that they make a mistake that 
they get blamed or they are scared. 

A good example of that is when a doctor has 
a patient and the patient dies. You don't go and prosecute 
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the doctor just because his patient died. 

But it is quite another matter if you catch 
that doctor at three o'clock in the morning down in his 
cellar burying a fresh corpse. That is something else. 

The Government suggests that the burial of 
those losses is exactly analogous and that is what these 

i 

people have been caught doing. 

Just think about it. You can sit there in the 
jury room and think from night until tomorrow morning 

\ 

and see if you can come up with any innocent explanation 

for subtracting one company's losses from another company 

knowingly without disclosing what you have done. In 

fact, the Government submits there is no innocent explanation 
f 

\ 

You heard Mr. Buck testifythat there is no ; 

warrant in accounting, that it is improper to subtract 
one company's losses from another company. Y our common 
sense tells you the same thing. 

I 

The defense called at least seven, by my court, \ 
at least seven accountants, including two from universities 
Joe Scansaroli's old teacher and the gentleman from Howard 
University. Not one of them had one kind word tosay 
for the practice of subtracting one company's losses from 

another company. 

There is no excuse for that. 

I 
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They had to know that it was wrong. 

They do give an excuse, however, saying that 
there was a tax credit. 

* You are enti tled to find that explanation in- 1 

! 

credible, phony. 

First of all, the defendants can't even get 
their stories together about this tax credit. Mr. Scansarc » 
told the SEC that when the tax credit was discovered as 
an offset to the writeoffs back there in May of 1969, 
when they discovered that they had made a mistake in the ! 

i 

taxes, it was time to come up withthe new tax credit, 

he tells the SEC under oath that he and Mr. Natelli computed 

it, and he says there are work papers, only he can’t find 
them. 

Now from the witness stand he tells you no, 
he didn't do it, Mr. Natelli didn't do it. He suggests 
in part maybe nobody did it, and there are no work papers, j 

and then he tells you that maybe Carol Raimondo did it. i 

I 
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If you remember Miss Raimondo's testimony it is 
clear on this point. She didn't do it. Page 1389 — this 
is Mr. Martin questioning. 

"Q Did you and Mr. Scansaroli corns to in those 
discussions, a conclusion to that question? 

"A Well, I can't say that I can recall this ever 
coming to a conclusion per se." 

The matter is put absolutely clear on the cross 
examination, page 1396. I asked her: 

"Q Did you actually sit down and compute what the 
new defened tax number should be for them, is that the 
work you did? 

A. I don't have any memory of every having done 


i 


i 

i 

i 


i 

1 

I 

I 

I 

I 

1 

I 

I 

i 

» 

i 

! 


i 


l 

I 


that." 

i 

Mr. Natelli tells you something just a littl* 
bit different from each of those stores. He tells you that 
there are work papers only now he can't find then. 

Well, what about this tax credit. Perfect timing! 
It comes up at exactly the right time to absorb everv single; 
penny of the write offs that they were then making, just the | 

I 

rj.gnt amount. And wh _ n the SEC gets suspicious and begins J 

I 

to inquire all of a sudden, it turns out there is no tax 
credit in that amount after all, it turns out to be a 
mistake. 


i 
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Even if there were a tax credit, it is no excuse ' 
for what they have done here. Mr. Natelli had to acknowl-dJ. 
as he did yesterday, that you don't restate prior years ! 

figures for immaterial amounts, and this is a prior year 
restatement beyond any doubt, the $1 million, the $748,000 
taken off the prior year's statement. 

And he had to acknowledge that APB no. 9 says I 
that when you make a prior period adjustment you must disclo-l 

l 

it. There was no disclosure here. 

i 

Your common sense again will tell you why *-ha*- 

I 

accounting rule is so. Suppose you wanted to go out and buv- 

* » 

a share of National Student Marketing stock and you see 
something that says earnings, such and such an amount. Don'! 
you want to know that those earnings were made up of the com 
pany s sales, of the way it does its business? Wouldn't 
you be interested in knowing if there were no sales after I 
all but that behind the scenes somebody had taken out the j 
sales, switched it for a tax gimmick, a tax credit arising 
out of losses? You would be interested in knowing it, 
wouldn't you? i 

The next excuse you get is that Mr. Natelli j 

somehow or other cleared this me'ter with Mr. otkiss. The j 
Government submits that Mr. Natelli deceived Mr. Otkiss or ' 
doubled talked him in some wey. Mr. Otkiss if he saw any- ! 
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thing, say the footnote which appears over here on the left, 
and in this footnote even Mr. Natelli had to acknowledge 
there is a mistake. Almost $700,000 of National Student 
Marketing's losses are subtracted from the pooled companies 
line and you can't tell that there has been a $700,000 
write off. Instead the only disclosure that Mr. Otkiss gets I 

to see in this footnote is $70,000 with a $21,000 decrease ii 

I 

earnings. No wonder Mr. Otkiss was confused. Mr. Natelli 
never tcld Mr. Otkissthat he proposed to subtract three- 
quarters of a million dollars of National Student Marketing 
sales from the pooled companies, for the obvious reason. 

If he did Otkiss, a.s you may find, would say "You can't do 
that." 

Mr. Natelli told Mr. Otkiss that the problem here 
of the unbilled accounts receivables was just one instant, 
this one fellow Michaels who had done something unethical. 

Rut, it wasn't just Michaels. Mr. Natelli knew 

at that point, as he had said in June in a transcript which j 

l 

have here, "You can't collect all $3.3 million of unbilled 1 
accounts receivables. I don't think you have a case. You 
can't sue on these things. The whole volume of 1969 busines . 
is sitting there unbilled. You have written off $1 million 
Mr. Natelli tells all these things to Mr. Randall 
lie tells none of them to Mr. Otkiss. He tells nothing at 
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any time to Mr. Otkiss of the juggling of the books by this 
company uhree different times when they came up with 
earnings to improve the loss for periods which had already 

' 

ended. 

You are entitled to find that Mr. Natelli double- ' 
talked or deceived Mr. Otkiss in some way. 

The clear example of that is Mr. Otkiss gets u r 
hers and says Natelli told him one thing about the Pontiac ! 

j 

contract. Natalli said he just wouldn't let it on the books' 
Mr. Natelli tells you that he told Otkiss something quite 
difierently, that he told him the truth of the thing, that 

I 

it had been cn the books and he told him to write it off. 

Mr. Otkiss apparently was not told the truth of the matter, j 
Now, these subtractions from the pooled companies! 
instead of from the company that lost it. National Student j 
^Mark^ting, this failure to disclose, this phony tax credit, | 

l 

this is really, you may find, unique accounting, accounting I 
designed to do only one thing, and that is to hide the fact ' 
that all those contracts had been written off and were turn¬ 
ing our. worthless. No doubt that the accounting was 
unusual. 

You heard a lot about Mr. Buck yesterday from 
both defense counsel. Somehow or other both defense counsel^ 
forgou to tell you whr.t Mr. Buck said about the write off 
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against the deferred tax done by Mr. Scansaroli. He said 
in his twelve years as a certified public accountant he 
had never seen anything like it before or since. It was 

I 

unique and it had one purpose and one design only, to hide 

I 

the truth of the matter here. 

i 

You will be instructed on the law when I am 

i 

finished by Judge Tyler and the law is plain. When account- \ 

i 

ants deviate from accounting rules, when they break the ruler) 
tc do something, it is powerful evidence that they intended j 
to deceive. 

i 

I 

i 

i 

! 

i 

i 

I 

i 

i 

i 

i 

• 

i 

! 


i 

i 

I 
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You are going to be furnished a copy of the indie- 
ment when you go into the jury room. Count 2 appears in 
several paragraphs. Paragraph 3 specifically charges in 

this case that the footnote which I have been showing you is 
false. 

It charges that a million dollars, 20 per cent ofj 
1968 sales, had been written off and these defendants didn't I 
say anything about it. You have seen the proof as to that. | 

They knew it and they didn't tell. It is exactly what para-j 
graph 3 charges. 

Paragraph 3 charges in addition that the footnote 
is false because the pooled companies line is understated, 
National Student Marketing is overstated. That very siinpW 
is a result of that subtraction that they had no business 
doing. They subtracted the loss from the pooled companies ! 
and understated them. By doing that they left National 
Student. Marketing overstated. 


Paragraph 3 of the indictment is just as clear as 
it can be. You have seen it proved. Bear in mind again 
when you gc to decide this in the jury room what the charge j 

i 

is and what they knew, contrast it with what they said in 
that footnote. 

I 

Now, there is a separate and a second specific*- j 
tion of fraud in the indictment. It is in paragraph 4. Thij, 


» 

1 
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2 

has to do with the period ending May 1969, the nine-month . 


3 

period. With respect to that the indictment charges two 


4 

things. 


5 

i 

The company had announced its earnings as about 


6 

$700,000 for that period. The indictment charges and the 


f 7 

Government submits it is proved that there were no earnings 


8 

at all for that period and that the defendants knew it and 


9 

failed to disclose it. 


10 

Here the absolutely uncontradicted proof is 


11 

Mr. Dingwall's calculation, that if you take off all these 


12 

rotten unbilled accounts receivables, there was a loss for 

i 

13 

that nine-month period. There was no gain at all. 


14 

Paragraph 4 of the indictment also charges that tl 


15 

sales for National Student Marketing for that nine-month 


16 

period were overstated by about $800,000. 


r 17 

Here I want to show you Government's Exhibit 65-1? 


18 

again, this chart. This summarizes it for you very neatly. 


19 

Dear in mind that the indictment charges that they 


20 

said sales were about $11 million. In fact, it was under 

| 

21 

10 million, 5. In other words, an overstatement by about 


22 

$800,000. This is the figure we are talking about. 


23 

This chart summarizes specific sales known to the* 

e 

24 

defendants to be no good at the time they prepared that prox} 

• 

25 

About 300,000 of them were specifically found to be no good 

i 
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by Mr. Scansaroli and by Mr. Oberlander who showed his char* I 

” I 

to Mr. Scansaroli. ! 

They knew that that $300,000, and the testimony 
was that Mr. Natelli was aware of Oberlander's work as 
well. Mr. Oberlander's work is the great bulk of this. He 
had access to the work papers. 

This was an SEC review desiqned to find ou* iust 

j 

this, whether these contracts were cny good. 300,000 of 
them specifically found to be no good, and vet included as 

components of the figures for that May period. The rest of ! 

• 

the 800,000 is the Eastern contracts. You can take that 

I 

down. | 

I 

if anything has been proved in this case, ladies 
and gentlemen, the Government submits that you must have , 
been satisfied beyond any doubt that that Eastern contract ; 
was known to be a complete phony when it came up. j 

The fact is this has to be one of the most 
events that you will probably ever ti^about. at 3 o'clock i 
m the morning at the printers plant where they are printing! 

j 

up this very proxy statement, there's going to be * big hole' 

in the earnings becase the Pontiac contract has to come 
out. 

By magic 3 o'clock in the morning the first time 
it is mentioned the Eastern Airlines contract comes un. It 
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2 

is supposed to be a contract for the period which ended two 


3 

months before and yet in the two months between May and Augu* 

t 

4 

nobody seems to have peeped a word out of it to the con¬ 


5 

troller of National Student Marketing or anybody else who 


6 

had any business with this matter. 


7 

These defendants either had to think th. 

t 

8 

National Student Marketing had gremlins and magic or they 


9 

were making these things up. Because the same account execu¬ 


10 

tive, Dennis Kelly, comes up with this one, came up with 


11 

the Pontiac one which had to be written off. It is 


12 

3 o'clock in the morning. The period had ended. They 


13 

are printing up the figures. 


14 

1 

This was incredibly the third time they knew that 

\ 

15 

the company had pulled this kind of a stunt. The first time 

\ 

\ 

16 

of course, is the $1.7 million. They stick it into the 

l 

r 17 

1968 year after the period had ended. 


18 

The second time was the time the company took 


19 

$1.2 million, the Pontiac contract, put it into the six-montl 

i 

20 

figures and now this time, the third time. 


21 

| 


22 



23 



24 



25 

• 
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Well, this is probably a good place to speak 
to you for a minute about circumstantial evidence. 

You are going to be instructed that circumstantjL 
evidence is evidence like any other kind of evidence and 
you are entitled to rely on it just the way you rely on 
direct evidence. A simple example will show you it is as 
good if not better than a lot of direct evidence. 

Suppose you are working, doing something in 
one part of your house and you hear a crash from the kitcher 
and you go running into the kitchen and there is your 
three-year old boy and he has got red sticky stuff 
on his face, he has red sticky stuff on his hands and at 
his feet is a smashed jam jar with jam all stuck in the 
broken glass. if he tells you, I didn't knock it over, 

I didn t touch it, it fell all by itself, that is direct 

i 

evidence. 

j 

But the jam on his face and the jam on his hands 
tell you what must have really hapoened, that is 

I 

circumstantial evidence. I 

It just like this case, because the defendant 
have all kinds of explanations. As you may find, they 
have jam all over their face. That is what the case is 
about. 

This Eastern switch, the single switching of 


southern oist CT court reporters, u.s. courthouse 

r OLEV ' '.'ARE, NEW "ORK w V CO 7- 4500 





■ 

2298 


HI 

gab-2 


i 

Eastern for Pontiac, described by Mr. Natelli himself 


3 

as weird, described by Mr.Scansaroli as strange, not a word 


4 

c 

of this, of what they know, is breathed to Mr. Frommer who 


5 

e 

is about to part with his company for National Student 


O 

7 

Marketing stock. 


# 

8 

q 

Not a word of it is breathed in the proxy 


statement so that the Mar-Clay people'and the Mailbag 


! 17 

people and the Interstate shareholders, 1300 of them could 


10 

find out what is really the story with this company. 


11 

Just to summarize for you the business of Para- 


12 

# 



graph 4 of this indictment, the period ended May 1969. 


13 

These defendants knew these specific sales totaling $840,00< 


14 

had no business being on that proxy statement. 


15 

They let it in. 


16 

The second thing they knew was that there were 

1 

r IV 

no earnings at all because the whole thing was made up of 

! 

18 

these unbilled accounts receivable which they knew were 


19 

worthless. 


20 




A simple summary of what they knew over their 

1 

21 

entire period or history with National Student Marketing wi 

ii 

22 

show you this: In the entire period that they had been 


23 

established as the accountants and auditors for National 


24 

Student Marketing, $3.3 million of unbilled accounts 


25 
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receivables had been booked by the company, 61 per cent 

of them, over » million, had been written off as worthless 

A large amount was knownto be absolutely collectible. 

That taken with the ones they knew were no ; 

good, they knew that the company had repeatedly juggled the i 

books after the period had ended, shows just what they j 

knew* You contrast it with what they said in the proxy j 
statement. 

What is the defense here? The defense in the ' 
case is. Number 1, Mr.Kurek was lying. ; 

Just think about Mr.Kurek. He was the first ! 
witness here. Perhaps you remember him. You remember ! 
his demeanor on the stand, why don't you contrast his ! 

demeanor on the stand with that of the two defendants. 

Bid you notice that Mr. Kurek when he was 

i 

question oir cross-examination gave an answer? Did J 
you notice that Mr. Kurek when he was on cross-examination j 

readily, candidly gave answers even when he knew that i 

• 

it was something the defense wanted emphasis? I 

i 

He gave away points if he thought that that is * 
what the truth of the matter was. 

Mr. Kurek you may find was a thoroughly candid 
man. He was doing his best, you may find, to tell you 
the truth. 
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He didn't change his story. He didn't go back 

on his oath. 

The evidence was, and you saw it, that he had 
testified in the grand jury and he testified in the 
SEC. 

rtW 

These reams of documents with which he was 
cross-examined and he didn't double back on his story 
or change his oath. 
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And what was his motive after all. y ou will 
remember that Mr. Kurek has pleaded guilty. There is nothin, 
lert for Mr. Kurek — he has pleaded guilty to a count 

this case,Count 2 — there is nothing left for Mr.Kurek , 
to do with respect to the criminal justice system here j 

except the sentence by Judge Tyler. He knows that if he 
came in hare and he didn't give candid and truthful j 

answers Judge Tyler is going to let him have it, but good, j 
That man's motive, the Government submits, was to tell j 

you everything just the way it happened. 

In addition, the Government submits that ! 

Kurek was fully and completely corroborated. When he toldj 
you that the unbilled accounts receivables were booked 
late, they cfame up for the first time in 1968, in October,j 
rwo months after the year had ended, you don’t have to 
take his word for it alone. You have Oberlander and ! 

Johnston and their work papers that prove it. j 

When he tells you that there were losses without 
these contracts, a-gain with it, you don’t have to take his' 
word for it alone. You have his schedule,Government j 

Exhibit 1, which I have already shown you. You have 

i 

Scansaroli’s work paper in which he says there is going 
to be a loss without these contracts. 
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"I know that the rest of them, $3.3 million, are un¬ 
collectible, you will never collect them," when Hr. Kurek 
tells you those things, there is a transcript of the meet in, 
made by a secretary just as things were being said. ! 

It is Government Exhibit 16. 

I 

You heard a lot of insinuation yesterday inthe ! 
arguments by defense counsel. You heard insinuation that 1 
Bernard Kurek made up his story in whole or in part to • 

Please the Government or in conjunction with the Government! 

If you believe that for one minute don’t even 
stay in thejury room. Just come on out and acquit, if 
you think that Bernard Kurek did anything like that 

i 

what is the next line of defense? The comfort! 
letter. Bear in mind that every time an honest accountant, 
at Peat, Marwick & Mitchell gets his hands on the bad news 
in those work papers things start to happen. Mr. Oberlandeji 
when he did his review got so excited that he called I 

Mr. Kurek up at home on a Saturday to tell him about it. 

Then what happens? He gives it to Scansaroli, 
his review, and Scansaroli and Kurek scuelch it and it 

( 

never gets disclosed. 

The same thing with the comfort letter, in 
part, because Mr. CoIona and Mr.Johnston get their hands 

I 

on the books and the records and they start finding things.! 
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• / 

A 

2 

They find about $800,000 worth of adjustments. 

A 

3 

After they find them, after they take a definite position 

r 

4 

that disclosures have to be made, they call Mr. Natelli at 


5 

home, where he is sick. They are so excited about it they 


6 

go and call Mr. Natelli at home. 


7 

Well, keep in mind about this comfort letter 


8 

that it does not tell the whole story by any manner of 


9 

means. The comfort letter only speaks about certain adjust 


10 

\ 

ments. It speaks about certain deferred costs, it 

/ 

11 

speaks about certain capitalized costs, and it speaks about 

.b 

12 

tiny portion — I shouldn't say tiny portion -- it speaks 


13 

about $300,090 of unbilled accounts receivables, tiny 

/ 

14 

compared with the $1 million that Mr. Natelli and Mr. 

) 

15 

Scansaroli knew were written off in that very same period. 


16 

So when Mr. Natelli finds out that they are 


17 

going to do a comfort letter does he pipe up with the 


18 

additional information, "Maybe we ought to tell them that 


19 

they wrote off a million dollars in that very same period. 


20 

switched it in the dark of night for another one, came up 


21 

with another one at three o'clock in the morning?" 

' ~ 

22 

Oh, no, he doesn't pipe up with that informa¬ 


23 

tion. He knows that his firm is trying to decide to 


24 

inform the SEC or not. 

• 

25 

You heard Mr.Earle testify. Mr.Earle is a 
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lawyar for Peat, Marwick s, Mitchell. He had to rely 
on what the accountants told him were the true facts 
about that comfort letter, and Mr.Natelli didn’t tell him ' 
the whole story. instead, as Mr. Natelli had to acknow- j 
ledge, he and Mr.Scansaroli had a powwow and then they | 
go back and report or Mr. Natelli goes back and reports to 
his superiors at Peat, Marwick & Mitchell "These adjust¬ 
ments are just the result of an honest mistake by the co-par! 

You are entitled to find on the evidence in j 
this case that Mr. Natelli and Mr.Scansaroli set out to I 
deceive their very own company. Peat, Marwick & Mitchell, ! 
as well as the shareholders and people who were going to 
rely on this proxy statement. 

In any event, that comfort letter not only had 1 
so little in it but it came too late to save Mr.Frommer i 


from being cheated, it came after Mr.Frommer's deal had j 
closed, it came after the Mar-Clay deal had closed. It ! 
cane after the Mailbag deal had closed. There is absolute!, 

no defense at all to the fraud which happened to those 
people. 


The next line of defense here is that somehow 
or other all these things that the defendants knew and the 
didn't tell anybody about were immjuterial. Now, don't 
aLandon your common sense in a case like this. That is 
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what jurors are picked for. That is why we take twelve 
citizens to decide a case like this rather than twelve 
accountants or scientists or something like that. 

You have got your God-given common sense and 
your experience of everyday affairs. Think about it.You krJot 
a lot about National Student Marketing as you sit here j 
today after three weeks of this proof. You know how they 

juggled the books repeatedly. You know how they wrote on 

these contracts and wrote them off. You know how they 
were essentially in the business of trying to acquire other 
companies, showing them phony sales and earnings that didn' 
exist and writing them off later after they grabbed up 
those companies. You know a lot about National Student 
Marketing. Ask yourselves,wouldyou go and sell your house 
your family's business, take the money out of the savings 
bank, borrow against life insurance, and buy that stock? 

Ask yourselves if you would do anything like that. 

Well, the defendants knew all those things and 
they didn't warn anybody, and they knew people were relying 
on this. Mr.Frommer in fact did go out and sell his busings, 
for National Student Marketing stock because they never 
warned him. He read that proxy statement. He felt he was 
entitled to rely that he was being told the truth. You 
may find that he got cheated. 
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The defendants have told you it didn't natter | 

Shout the 1968 write offs bee-use in lose 

5U 111 1969 -he company was a 

I bigger company. Just ash yourselues whether the defendants 
aren't trying to pull the same fraud on you that was pulled j.. 

Mr - FrCCm?r “* “*• ° th — -.C.U.C What the company had „ 
doing was showing phony earnings, acquiring other companies | 
which had real earnings, growing by that system, writing j 
of- ...» phony earnings, and doing it again and doing it ' 

ogain, repeatedly. That is a s^&f^rgument because 

What it boils down to is that fraud is okay as long as it j 

succeeds. j 

* i 

But nobody told Hr. Frommer and nobody told the I 

early aeguieitionees that this had happened to them. They j 

might have been interested Th*v m-irrh* w 

“ a * Tft6 V miaht have wanted to get | 

their companies back. They were never told. | 

in addition, the argument that the company is ' 
higger in 1,69 just of its own weight, because th. ! 

uncontradicted eyidencein this big as that company ! 

had gotten, with all the companies that it had gobbled up. j 
ib still reported or would haye reported a loss if you h ,d ! 
token off all these phony unbilled accounts receiyables. j 
Hr. Natelli himself, in the privacy of a meeting I 
with Hr. Randall on June 9, acknowledged the terrible ■ 

importance of the fact that these things weren't collectible.' 

-nd It is hare in the :rar.script, Government's Exhibit u. 
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Mr. Natelli said it doesn't matter if you have 

J 

$45 million or some such number, in sales. It is important 
that there is $3.3 million of uncollectible unbilled 

I 

accounts receivables on the books. And it was. He knew it. 
He knew it and he never told anybody. 

I want to remind you again about the defense 
summations because the defendants in their summations or 

the defense lawyers in their summations, made some pretty 

. 

- 

snappy arguments. But those arguments to be good arguments 
have to be based on evidence, and if you listen carefully to* 
what they were saying what these lawyers were doing was 
giving you back the stories told by the defendants from the 
stand, and those arguments are no better and no worse than 
the credibility of the defendants when they took the stand, 
took an oath and testified here. 

Ask yourselves -- you sat here for three weeks — 
ask yourselves, didycu see any witnesses in the case except 
these defendants bob and weave, change directions, change 
field like a broken field runner, do anything, as you may 
find, except give a straight answer to a straight question. 
Ask yourselves that. 

You saw them with your own eyes. You watched 
their demeanor when they testified. Ask yourself about 
Mr. Scansaroli's credibility. 
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Mr. Stillman stood hare yesterday and told you 
that Hr. Scansaroli represented a braath of frtsh air in 
this case, well, maybe he forgot or maybe he thought or 
hoped that you would forget that Hr. Scansaroli is the man 
that cane up here and repeatedly changed evidence that he 
had previously given under oath before to tell a new story 


fc.r you. 


MOW, this is the United States Courthouse. It i, j 
1974. You are jurors with common sense. You don't have ! 

to take arguments like that. You can reject them if you j 

don't believe the testimony on which they are based. J 

‘°“ ren6mb *r the witness and I think you will ! 

remember how he changed his story. Hr. Scansaroli told the 1 
SEC in 1971 under oath and he told the grand jury in 1973 
under oath that he understood that the situation with those 
1968 contracts was touch and go, his words, touch and go. ! 

In Other words, he knew that the company didn't | 
have those sales, that they might evaporate at any time, thnj 
the company could losethebusiness, there were no e-rnings. ' 
there were no sales. n e knew that. 

Thafs so terribly inportent here in this crimina { 
trial -ha _ he got up there on the stand and told ycu that soi 
how or other that sworn testimony should be disregarded, 
you should listen to him today tell you a new story. ! 
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And you will recall that. Mr. Scansaroli ciot 
up there and tried to explain this business of the tax creditj 
we have been talking about, the tax credit which is the 
excuse for not disclosing some of the write cff. What Mr. 
Scansaroli told the SEC under oath is that when it was 

I 

j 

tine to recompute the tax credit and they discovered this 
tax credit and they were going to do the write offs he 

I 

told the SEC he and Mr. Natelli were the only ones who cot , 

i 

into it, the only ones who did it. Ther ’ were work paners. 
They did their computations. 

Well, he came in here and he told you somethin'? 

I 

quite different. He told you that he didn't do it, he 
told you that Mr.Natelli didn't do it, and he tells you now ■ 

i 

there aren't any work papers because there didn't need to be| 

I 

l 

any. • 


Ask yourselves if Jose ph Scansaroli's testimony 
is net utterly inconsistent, at war with the other proof in 
this case. He tells you that he flatly never told anybody 


that he was afraid he would lose his certificate. It is 

I 

inconsistent with Mr. Kurek.'s sworn testimony, it is incon- j 
sistent with the corroborating proof. Government's Exhibit 
14, in which Mr. Natelli tells Kurek, "The accountants work!. 


for me are in fear of losing their certificates." 

It is inconsistent even with Mr. Natelli's 


i 


tes - _i-j 
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rony, who told you^once but repeatedly Scansaroli had said 
he was afraid hevould lose his certificate, words to that 

effect, repeatedly, he said it at the time of the write 

of fs. 


Mr. Scansaroli tells you that he wasn't aware 
that Pontiac and Eastern were being switched at the Pandirk • 

I 

Press. "v ! 


Well, you evaluate that one on its face, because 
you will recall that Mr. Scansaroli is the man responsible 
for getting the figures into the proxy statement. That was 
his job. And that’s what they were doing. Pontiac repre¬ 
sented figures that either had to come i n or go out and 
so did Eastern. It seems that everybody in the place was i 

in on the secret except for Mr. Scansaroli. Buck knew it. 

He wasn't involved in it particularly. But he heard it all 
going or.. Kurek knew it, Natelli knew it. Scansaroli tel Is I 
you "Oh, I didn't know anything about it." You are entitled 
to find that a false denial, and you ore further entitled, 
if you believe it a false denial, to consider chat false 
denial important proof that he was denying it because he 
knew ic was criminal. 

What about Mr. Natelli*s credibility. Bear in 
mind your own impressions of Mr. Natelli whan he testified ! 

i 

on cross examination. The Government submits that you 


southern oist ict court reporters. U.s. courthouse 

FO\ r* « .|«R1 ... .. > - ,rr-l 





- 


jhe 6 


2312 


entitled to find from his demeanor or. the stand that that 

t 

man was incapable of giving a single straight-forward 
truthful answer. Ask yourselves how many times did he just 

I 

w'ZUider off and have to be told what the question was again. 

Ask yourselves was he giving you a lino of double talk. Ask' 

i 

yourselves was he telling you the truth. Because maybe you 
noticed and the Government submits that Mr. Natalli has a 
T i i a th a r memory, a convenient memory. T t's hazy on the 

J 

things that tend to show his guilt and yet it's very fir’- an<J 

» 

I 

positive on the points he wants to make here, ev^n after i 

I 

five years, and even when it is plainlv inconsistent with 

documents prepared at the very time of the events in questiol 

1 

such as Government's Exhibit 7, about the December 9 meeting; 

l 

Government's Exhibit 16B the June 9 meeting. Government's 

Exhibit 14, about the June 3 meeting. ' ! 

I 

Mr. Natelli's testimony, in short, is just com- | 

I 

I 

pletf.ly inconsistent with the rest of the proof. Ask your- i 

i 

selves if any other witnesses in the case behaved in this 

• 

fashion. Ask yourselves did the defendants act as if they 

i 

were telling the truth. 

Look, there were conflicts in the proof. The 
defendants tell one story. The Government's proof, documen-! 


tary nroof in evidence, tells a comnletely different story.j 
You are just going to have to decide this case by resolving 
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5b 


2 

3 

4 


the conflicts in the proof. Use your conmon sense. Ask 
yourselves who has the biggest motive to fabricate, to 

hide, to cover up and deceive here. Just ask yourselves 
about that. 


8 
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Ask yourselves why the defendants' stories are 
utterly inconsistent with documentary proof. Documents 
don't change their story. Once they are prenared, there 

l 

they are. 

| 

The Government contends in short that the defend-| 
ant3 set about to bring the cover up right here into this 

I 

courtroom, right there to the witness chair. The Govern¬ 
ment submits that they perjured themselves to cover un 
what it is that they did. 

Again, if you find that they give false state 
ments, you are entitled to find that they did so because 
they knew that they were guilty. 

The Government submits, in short, that you car.'t j 

I 

» 

believe these defendants. If you can't believe them, you 
must a ew fliet them. | 

i 

i 

Maybe you remember Mr. Stillman's opening. I 
do. lie said something there. When I heard him say it, I 
said I wish I said that. Mr. Stillman told you the four 
hallmarks of a cover up which he calls a dirty word. It is ij 

I 

word nobody hers invented. We need not to worry about 
personalities or lawyer's contests. He told you the four 

I 

hallmarks of a cover up. I 

I 

Number one, a scapegoat; number two, false 

I 

statements, perjury; number three, missing documents; number! 
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four, stonewalling. The Government submits „e proved all of 


them. 


21 I 


Who is the scapegoat for the fact that all the.,. ! 
contracts disappeared and turned out to be no good at am ( 

“ id ;h " 3 aCCOUnt ’ ntS op to the fact that they did j 

a lousy =>udi+*’ 

1 Dld th5 y ° m op to the fact that they 

h$d ^ bUSlnSSS b ° OW "'' thi * --ff for earnings of 1 968 ? 

ftnd a scapegoat. Ron Michaels must have done something ! 

unethical. He absorbs all the blame for the fact that con _ ' 

tracts had to be written off Thaf-'« a ! 

• That s a scapegoat. That's whj 

they havf> herp 

* 1 

* j 

What about false stammer*- . , 

eR - s * nd Perjury? You hay, 

-an the documents in the case, the prosy statement. y c ., I 

are entitled to find that that’s utterly false. They knew j 

all C -.he things that we have proved here and didn’t dis- j 

close. , n fact, they doctored the books by subtracting the ; 

company’s losses. Rational Student Marketing’s losses, from | 

other companies, false prepared statements. ! 

What about perjury’ Th^i- nne ,• 

J >• That one is up to you. You , . 

saw the defendants tem-i ft/ v 

f y * You ar£ ™titl«d to find, if y 0 j, 

.hat they have perjured themselves right here, what 1 
about missing documents? There is proof of that, too. Therj 
is a work paper for every single commutation in this case ! 
except for that critical tax credit. As to that the defends 1 


MU ’™' : c :4°r. 
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20 

i 
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are all over the lot. First there were papers, now there 
aren't papers. Mr. Natelli tells you there were papers 
and he's lost them, missing documents. There it is on a 
critical point. 

The Government contends you will recall that 
that tax credi-c is a phony. Wouldn't it be interesting to 
find cut what if any computations were done. 


t 

! 

i 


i 


i 

i 

i 


i 

i 


What about stonewalling? It is hard really tc 

i 

say what that term means. Ask yourselves if it means anv- ! 

i 

thing. Doesn't it mean the preparation of false documents? 
Doesn't it mean perjured statements? Doesn't it mean givinn ; 
an explanation such as the tax credit? When the authorities 

I 

begin to investigate, such as the SEC, there is no tax 

credit after all, it was really a mistake. Ask yourselves j 

| 

isn't that stonewalling? Ask yourselves if the Government i 

j 

hasn’t proved all of these things? 

I hooeyou will bear with me for just a minute 

I 

or two more because I do want to show vou what it is, help 
you if I can, in the work that you are. going to have to 
undertake when you go to deliberate this afternoon. 

The indictment charges two false statements. The' 
are found in paragraph 3 and in paragraph 4 of count 2 of 

) 

the indictment. You dor.'thave to memorize any of this. 

I 

The indictment is going to be sent in to you. The exhibits 

i 

I 
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by th« way, to b. sent into you. If at any point 

you can't f lnd a piece of paper ypu r „ c , u h3virg seen _ 

send out a note. We are here to help you. if you need to '■ 

and a piece of paper or where in the proxy statement cer¬ 
tain things are or aren't, whatever, send out. Y ou e „ | 

entitled to ask for testimony, you are entitled to send ! 

for documents, you are entitled to all the help you feel y 0 J 


need. 


The Indictment in paragraph 3 focuses cn the 
yaar ending 1968 and in particular to the footnote w, have 
all been talking about. To sum up, it just tells you that 

the defendants knew that a million dollars of 1968 sales 
have beer, written off. 

They knew it but they didn't tell anybody about 
it- tn fact, they buried the loss by subtracting these 
losses from the pooled conroanies. 

This chart summarizes it. A million dollars 

written off, nowhere disclo«;*»d 

uisciosed, three quarters of a million ! 

dollars subtracted from the wrong place. 

That's what that paragraph is about. 

Ask yourselves as you decide with respect to that! 
specification of fraud, they knew it, they didn't say it. •' 
They knew people were relying on it, too. ! 

Paragraph 4 of the indictment charges a second i 
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fraudulent financial statement. You are going to be instruct • 
in a moment by Judge Tyler as to what the applicable law is. 

I think it is fair to say that if you find the j 
proxy statement false in either regard, you must convict. 

The second regard has to do with the period 

I 

ended Hay 1969. There the May figures showed $702,000 of 

♦ 

earnings. Mr. Dingwall's calculations were that without 
these phony unbilled accounts receivables there were no 

I 

earnings at all. The defendants knew it and didn't say it. 1 

! 

i 

i 

I 

! 

i 

I 

* 

I 


I 

i 

I 

i 

i 

i 

i 

j 

i 

i 

SOUTHCftN Ol»T !!T count Ut rO JPTM* -r , 






I 


6B 



gab-1 ' 2319 

! 

You have the Government charts which show what i 
they knew about the two million being written off, the other 
ones they knew to be uncollectible. In addition. Paragraph 
4 says that the sales were overstated by $300,000. That 

is summarized neatly for you right here in this chart. It j 

j 

shows when they found it out, where they wrote it down, 
totals it up for you, $800,000 of phony sales which they ! 
let go into those figures. 

Now, these defendants are public accountants, 
cert.’.fied public accountants. That means, as Mr. Nateili 
acknowledged on the stand, that the public is entitled to ; 

j 

rely on them to give financial statements which are the 
truth. 

i 

The public is entitled to rely on financial j 

I 

statements which are truthful. That is the law. That is j 

i 

the law at issue in this case. ! 

I 

If you look at the proxy statement, Government 
Exhibit 25, you will see it is a beautiful thing. It is 
slick printing. Behind that slick printing job, fine 

I 

layout, behind the cool forbidding certificate of Peat, 

! 

Marwick, Mitchell & Company, one of the world’s largest 
accounting firms, there are two defendants, Nateili and 

Scansaroli f right here,pushing the figures around, buryin- * 

» 

i 

I 

i 

i 

i 
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losses in the pooled companies where they had no business 
doing it. 


They knew that the company was a loser. They 

i 

knew that the company was a fraud. They knew these 
things and they didn't tell anyone. 

At the least, the very least, if accountants 
know that — this isn't a technical matter — if accountant: 

f 

know that the company is a can of worms like that, they 
have to say something. They can't just put out statements ; 

I 

I 

as they did here which show earnings and growth and 
sales which are utterly fictional. 


i 

Now, this is an important case. It is important 

j 

for the defendants obviously, it is important for the Govern 

Toot i 

ment to s*«4e out corruption and false statements and 

. 

I 

dishonest practices even when they occur in high places. 

i 

I 

Reputation as we have all come to recognize 

I 

recently is no defense when people have committed crimes. j 

I 

I want to point up to one other thing about thii 

I 

case. Maybe you remember Mr.Frommer on the stand here, 

i 

the man who used to have that company, Europe on Five 

t 

Dollars a Day, put out the books, the travel company. Mr. j 

. I 

% I 

Martin was cross-examining him. He said, Mr.Frommer, you 

I 

could have hired accountants, couldn't you? You could 


have gone in and checked to see if Nationalr Student Markr.tilo, 
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i 

was okay or whether it was a loser. 

Q 


o 

Ask yourselves, isn't that a amnwtm question? 

4 

Isn't that a question that says to you disregard the law. 

5 

it doesn't matter that the law says accountants have to 

6 

tell the truth. It is every man for himself, we don't 

7 

need a law. Everybody will have to hire accountants from j 

8 

now on if they want to buy a share of stock or anything 

9 

else in this country. 

10 

Well, we have a law. it protects Mr. Fommer ! 

11 

and it protects you and me, and it says that accountants j 

12 

have to tell the truth in financial statements. That law 

13 

isn t worth a hang, and all the prosecutors and judges and 

14 

SEC lawyers and accountants, they aren't worth a hang if 

t 

' 15 

juries don't do their duty in a case like this one. 

16 

i 

The Government leaves it up to you, up 

17 

i 

to your sense of duty, up to your common sense to stick v;itl' 

18 

the issues in this case, to stick with the evidence, to 

1 

19 

decide this case according to your oaths, well and 

20 

truly on the evidence. 

21 

We have all watched you as you sat here doing y('.. 

22 

m 

i 

work over what has been almost four weeks. It has been im-! 

23 

pressive. You have worked hard to pay attention to 

n A 

what sometimes must have been a little boring, sometimes ha 

25 

1 

been technical or complicated. It is an important case. • 
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We were all impressed with the hard work that yea 

I 

have done. Take your jobs seriously, as I am sure you will | 

do. Don't feel overwhelmed. Jurors have sat in chairs 1 

» 

like this one, like those for years since this building wasj 

» 

built deciding cases just like this one. You don't have 
to memorize every item of proof, every number in this case. 

I 

You are entitled to send for the exhibits or the testimony 

or ask questions of the Judge. 1 

• 

Use your common sense. Keep your eye on the 

» 

i 

ball. You shouldn't have any problem at all with 

i 

this case. ' l 


You should also know that punishment which a 

i 

defendant may receive in this court is absolutely none of | 
your concern. Whether Judge Tyler decides to give them a 
suspended sentence or something else is absolutely on his 
conscience and has nothing to do with your concern at all. \ 
I am going to ask you in doing your duty to set' 

I 

aside emotion, to set aside misplaced sympathy and focus 


on this evidence. Focus on the issues in this case. That 
is your duty, to do it. You have taken an oath. We are 
all going to trust you to hold to that oath. 


I 


I 

\ 

I 


I 

Please bear in mind the overwhelming proof 
as to the motive here, documents whichshow it. Bear in mini' 
the proof as to criminal intent, including the demeanor of ; 


I 
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these defendants on the stand. 

Bear in mind how the Government has shown that 
subtractions were made from cooled companies and there was 

absolutely no excuse for doing any such thing, showing an 
intent to deceive. 

Abide by your oath, abide by your common sense, 
stick with the evidence. 

And the Government is confident you will fin, 

I 

these defendants guilty as charged. 

Thank you. 

the COURT: ladies and gentlemen, we will i 

take a morning recess at this point. It will be about 
ten minutes. 

(Recess.) 
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CHARGE OF THE COUR T 

| 

j 

(Tyler, d.J.) 

THE COURT: Mr. Light and ladies and gentlemen 

of the jury: 

As you approach the highly important task of 

i 

citizenship of deliberating in this case, please retr..' ; :-i.•: 
that it is your duty to weigh the evidence calmly and 
dispassionately, without sympathy or prejudice for or agaii, i. 
either the Government or the two defendants here on 
trial. 

I 

As I think all of you understand, our system ; 

of jurisprudence defines the duties of the Judge on the ; 

I 

one hand and the duties of the juj^y on the other. It is 

I 

exclusively the function of the Judge to set -forth the 
rules which govern the case with instructions as to their J 

I 

application. ; 

i 

On these legal matters you must take the law i 

as I give it to you in the next moments and you will not 

concern yourselves with statements as to the law which count' 

i 

may have made during the course of their summations or at 

I 

any other point during the trial. 

For wnat I am sure are perfectly obvious j 

j 

reasons, you should ? ot single out any one of my instruc' g. 

I 
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“ al ° ne Statin3 tha law ' you should consider my j 

instructions as a whole when you retire to deliberate in thj 
jury room. 


I want to make it verv olain I 

very plain at this point that ! 

my actions during this trial • ! 

al in passing upon motions or 

applications made by counsel or in overtoils, or sustain*, ! 

objections made by counsel are not to be taken by you as j 

auy indication of the a U nf • I 

9 1 innocence of the defendants. I 

As I am sure you understand, counsel not onlv ’ 

have the right, but indeed they have the duty to object v I 

the introduction into evidence of any statelets or exhibit I 

or testimony which they believe should not be admitted. ni 

are questions of law and procedure with which you should • 

have no concern when you retire to deliberate. 

I ask you to draw no inferences from the fact 
that upon occasion I asked questions of certain witnesses. I 
better or for worse, these were only intended for j 

clarification or to expedite matters and certainly were no, j 
intended to suggest any opinions on my part as to the guilt ! 
or innocence of either of the men on trial or whether one ! 
of the witnesses who appeared in our case before us may j 
have been more credible than another.witness. j 

I want to emphasize to you once again that 
it is your recollect-on and your understanding of the ! 
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evidence which came out here in your presence in this 
room during our trial and only your recollection and your 
understanding of that evidence which can serve as a basis 
for your findings in this case. 

This proposition flows from the basic principle 
that you the jury must keep in mind at all times, that is, 
that you are Uie sole and exclusive finders and judges 
of the facts based upon your recollection of the evidence. 

Therefore, if I should state in my remarks 
any evidence as I recall it, please keep in mind that I 
do not intend to sbat;e the evidence is truly such or that 
a particular witness actually did testify such and such. 

My only point will be to illustrate some principle of 
law which I am discussing. 

To sum this point up, ladies and gentlemen, any j 
statements which the lawyers or the Judge may have made 
about evidence in the case which does not accord with 
your recollection of that evidence,you should put aside what 
the lawyers and Judge said and accept your recollection 
as controlling. 
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The law presumes a defendant such as Anthony 
Hatelli and Joseph Scansaroli to be innocent of charges 
of crime. As I told you at the outset, and I repeat here, 
the indictment in this case is merely an accusation or a 
charge. It is no evidence or proof of a given defendant-, 
guilt and it does not detract one whit from the presumotion 
Of innocence in favor of a given defendant. 


You Will not giv* any weight whatsoever to the 
fact that a grand jury in this building returned this indie-:i 
ment, including this particular charge known as Count 2 

therein, against these two men as any evidence of guilt on 
their part. I 

As you know, prior to our trial each defendant 
Pleaded not guilty to count 2. Thus, as Government counsel j 
knows, the Government has the burden of proving the charges ' 

against the defendants beyond a reasonable doubt. It is a i 
burdf.nt which never shifts 

<=tnd remains upon the prosecution 

throughout the trial. 

Under our system a defendant does not have to | 
Prove has innocence. On the contrary, as I have stated, he 
ia presumed innocent of the accusations contained in count 
2 of this indictment. This presumption of innocence was in I 
favor of each of the -wo defendants at the start of the 
trial, it has centime d in their favor throughout the trial 

* I j 
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it is in their favor as I speak at this moment, and it re¬ 
mains in their favor.during the course of your delibera¬ 
tions in the jury room. 

It is removed only if and when you are satisfied 
that the Government has sustained its burden of proving the 
guilt of a given defendant beyond a reasonable doubt. 

The question that naturally comes up at this poir 

* 

is what does the law mean by this concept or rule of reason¬ 
able doubt. 

In a sense you could say that the words come 
close to defining themselves. Reasonable doubt is a doubt i 
founded in reason and arising out of the evidence in the cat. 

I 

or perhaps from lack of evidence. It is a doubt which a 
reasonable person has after carefully weighing all of the 
evidence. Itneans a doubt that is substantial and not just 
shadowy or ephemeral. A reasonable doubt is one which 
appeals to your reason, ycur judgment, your common sense 
and your experience in life. 

It is not caprice, whim or speculation. It is 
not an excuse tc avoid the performance of a difficult or 
unpleasant duty. It is not sympathy for the defendants. 

Rather, ladies and gentlemen, the law succinctly 
defines a reasonable<taubt to be a doubt which would cause 
prudent persons to hesitate before acting in matters of 
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importance to themselves. 

Finally, Of course, on this subject I point out 
that a reasonable doubt does not mean beyond all possible 
doubt. If the latter were the applicable standard, feu if 

any men and women would ever be convicted of any criminal 
accusation. 


As you and I know, it is practically impossible 
for a human being to be absolutely convinced of any contro¬ 
verted fact which by its nature is not susceptible of mathe¬ 
matical computation. 

Now, during this trial I think the lawyers and I 
trust the judge have stressed to you that the case is to be 

I 

cecided or.lv on evidence admitted in your presence in this j 

courtroom. It is understood under our system that there art! 
two general types of evidence. 

one is called circumstantial evidence, about whicj. 
I Will say some more in a moment, the other is called direct 
evidence. Examples of the latter are testimony of witnesses 
who appeared here in this chair on my immediate right and 
were sworn and gave evidence on direct and cross examination 
Another form of direct evidence, of course, would 
be pieces of paper or physical objects which were admitted 
into evidence in your presence. Still another form of dire 
evidence, so-called, -Quid be stipulations of fact which ve 
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This is all of the direct evidence, and the only 
direct evidence which you are to consider in your delibera¬ 
tions. Any evidence as to which an objection was sustained 
by the Court, as you know, you should entirely disregard. 

Questions asked by the lawyers or questions asked 
by the Judge, of course, in themselves are not evidence. Itj 
is only the answers of the witnesses taken in light, of cour.-J 
of the questions they are answering which are evidence. i 

Of course, as I have stated, the opening and clos‘ 
ing arguments of counsel to you are not evidence. 

incidentally, regarding stipulations of facts 
entered into by the lawyers, you should consider each stipu¬ 
late which you recall only in regard to the defendant or 
defendants who joined in or agreed to such stipulation. 

Now, in addition to your consideration of the 
direct evidence, so-called, you are permitted to and in¬ 
deed you should consider what is called circumstantial evi¬ 
dence . 

Whether you are considering direct evidence or 
circumstantial evidence, you must accept and apply in your 
deliberations thereon, any presumptions or other rules such 
as the presumption of innocence and the rule of reasonable 
doubt about which I instructed you a moment ago. 

Now, you h-ve heard examples given to you here ir 
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this trial of circumstantial evidence. You yourselves, IT 

sure, have dealt with the concept of circumstantial evidence 
•in your own lives. 

Very simply, f or our purposes, I will defire 
circumstantial evidence as evidence which does not itself I 
directly establish a fact sought to be proved, but instead ! 
may lead you to the fact sought to be proved by the every- I 
day process of reasoning or, as it is sometimes called, 

inference or inferences to be drawn from direct evidence in 
the case. 

Now, you remember that at the outset of this 
trial it was pointed out to you that the only count in which 
the defendants here on trial, Messrs Natelli and Scansaroli, 
are named, is count two of the indictment. 

I read that count to you in significant pert at 
the start of this trial about four weeks ago. I read it to 
in significant part once again. 

however, as has been pointed out correctly to you 
by counsel, you will have a copy of this count as a guide ir 
your deliberations, and the clerk and I will see to it that 

it is given to Mr. Lights, your foreman, on your behalf to 
use as such a guide. 
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Let me read it to you again. 

"The grand jury further charges: 

"1. On or about September 27,1969," in this 
judicial district, "defendants Cortes Randall, Robert Bushnell 
Dennis Kelly andBemard Kurek, as responsible officers of 
NSMC, and Anthony Natelli and Joseph Scansaroli, as inde¬ 
pendent auditors of NSMC, unlawfully, wilfully and knowingly 
made and caused to be made false and misleading statements 
withrespect to material facts as set forth in Paragraphs 3 i 

i 

and 4 of this count in a proxy statement for NSMC, dated 
September 27, 1969. 

"2 . Said proxy statement solicited approval 
by the NSMC shareholders of the issuance of additional 
shares of NSMC common stock and the approval of certain 
mergers, and was required to be filed and was filed with 
theSEC" -- andyou understand parenthetically SEC stands 

| 

for theSecurlties andExchange Commission of the United Statejs 
of America — "pursuant to Title 15, United States Code," j 

i 

and thenit gives certain sections thereunder which,' in fact,j 
are certain sections of the 1934 Securities Exchange Act. 

"3. Said proxy statement contained an audited 
statement of earnings for NSMC for the fiscal year ending 

i 

i 

August 31, 1968, which differed from a previous audited 
statement of earning.] for the same period contained in an 
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annual report to stockholders for that fiscal year. The 
difference was explained in the following footnote," I 

and then there is guoted the footnote which appears in that ■' 
Proxy statement, ladies and gentlemen, which, as you know. | 
IS in evidence as Government Exhibit 25 . 

The footnote which is quoted here is to be 
found on Page 21 of that document. Government Exhibit 5, 
and it is listed on that page as Footnote D. 

And then, furthermore, the indictment language 
does on to recite not only that footnote in terms of sub- j 

stantive language, but c-r+A-in 

* c_rtain columns of figure*, which 

I Will not repeat here exC8Dt to suramari2e to say that ! 

they are figures for the year ending August 31, 1968, and j 

they have to do with net sales, so-called, and net earnings] 

With various subdivisions thereof as recited on Page 23 of j 
Government Exhibit 25 . 

i 

Continuing my reading of Paragraph 3 of Count 2 , 

I quote: 

I 

m J 

This explanatory note was materially false 
and misleading in the light of the circumstances under whici 
It was made because, as the defendants well knew but 
failed to disclose, among other things: (a), approximate)] 

SI million, or more than 20 per cent of the 1968 net sales ! 
originally reported had proven to be non-existent by the ! 
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time the proxy statement was filed and had been written 
off on NSMC's own.internal books of account; (b), net 


sales and profits of 'pooled companies reflected retro¬ 
actively' were substantially understated; and (c), net 


sales and profits of NSMC were substantially overstated." 


Finally in Paragraph 4 of this count it is 


alleged as follows: 


"Said proxy statement also contained an unaudited 


statement of earnings for the nine months ended May 31, 

1969, which stated net sales as $11,313,569 and net earning; 
as $702,270. These figures were materially false and 
misleading because, as the defendants well knew at the time 
the proxy statement was filed, net sales for that period 
were less than $10,500,000 and NSMC had no earnings at all. 
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Incidentally, according to my recollection 
and understanding of the evidence, the figures which are 
quoted and set forth in Paragraph 4 of count 2 appear at 

Page 21 of Government Exhibit 25 in evidence under the 
Column 1969. 

Therefore, having read the indictment, and as 
you understand. Count 2 charges the two defendants, Natelli 
and Scansaroli, with criminal responsibility for certain 1 
financial statements contained in the proxy statement which | 
was dated the end of September 1969 and said statements 
are said to be false and misleading in a material sense j 

and, of course, were part of the proxy statement which was ! 
filed with the SEC. 

In considering this charge I emphasize to you 
that you must consider the guilt or innocence of each of 
these two men separately. This means, among other things,I 
the point that you should reflect upon the evidence as it ' 

I 

pertains to and affects each of these men separately. J 

As you can well understand, the criminal law regards guilt j 
or criminal culpability as a personal thing. 

You also know in this connection, of course, j 
that the two men on trial were certified public accountant!, 
employed by the same firm, and not only that, by the same 
office thereof, that is, the Washington, D. C. office. 
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You know also that they worked together. 

I think you could infer from their own evidence hare that 
they not only were associates in work, but they were friends 
Mere association, of course, is no proof of 
any guilty conduct whatsoever — you understand that -- and 
the Government would not contend otherwise. Therefore, 
it is important to remember that you have got to consider 
the evidence as it bears upon and pertains to these two 


men separately. 


By way of background here I want to discuss 
with you the law or laws which are alleged to be violated 
in Count 2. A reference has already been made to the 
Securities and Exchange Commission and throughout the trial ' 


as you know, and indeed in my remarks that Commission will 


be referred to as the SEC. 


eJcy 


I think many of you know that the SEC is an ag 


of the United States Government. It was created by 

the Securities Exchange Act of 1934, that is to say, passed! 

by the Congress in that year. 

Generally speaking, the laws administered by 
the Commission relate to the field of securities, the 
issuance and sale thereof, and they seek to provide protec- 
tion for the public in securities transactions. The 
1934 Act, portions of which ere alleged to be violated here 
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in Count 2, together with the rules promulgated by the 
SEC thereunder generally provide that a company which 
has filed a registration statement with the SEC must there¬ 
after file with the SEC such other documents as the rules 
of that agency prescribe. 

I do not think there is any dispute but that 
NSMC was a - all times here relevant a-registered company, 
that is to say, that they had filed a registration statement 
before the events here began to unfold with theSEC. 

The SEC, among other things, in the times relevant 
here, required that all proxy statements of registered j 

companies must be filed with it, that is to say, the SEC. j 
Therefore, it was with those requirements in mind — and 
again, I don't think there is any serious dispute about 
this that the officers and management of NSMC in the 

summer and fall of 1969 were getting together a proxy state-! 

! 

ment to file with the Commission because they intended to 
either merge with or acquire I think it is four other 
companies, and in the bargain, they were going to have 
additional shares of stock be issued by the company because 
shares of stock in whole or in part were going to be 
exchanged in these acquisitions or mergers. 

Now, as you probably glean, the purpose of the 
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requirement of filing of information such as a proxy 
statement is, generally speaking, to have on file, avail¬ 
able for public scrutiny or to be scrutinized by those 
members of the public who care to look, information about 
the issuer of securities, meaning by.that a company 
issuing its own stock, which is current and up to date and 
as reasonably accurate in all material respects as 
possible . 
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Now, there is a provision in the 1934 Act which 


3 

reads in relevant part for the purposes of count 2, that is 

1 

* 4 

to say, our case, as follows: 

1 

5 

Any person who wilfully and knowingly makes or 

1 

i 

6 

causes to be made any statement in any document required to 


7 

be filed under this title or any rule or regulation there¬ 

. 

8 

under, which statement was false and misleading with rssnect 

1 

1 

1 

i 

9 

to any material fact, is guilty of a crime." 

i 

10 

As I have already stated or at the very least 

i 

11 

inferred, count 2 is laid basically upon this statutory 


12 

• 

language which I just read to you. 


13 

In practical, simplistic terms, therefore, count 


14 

2 charges the defendants with preparing and filing a f«ls® 


15 | 

and misleading proxy statement in material respects, in 

1 


16 

violation of the law. ! 

I 


17 1 

1 

Mow, you also I think already understand that i 

j 


13 1 

count 2 charges that the proxy statement as a whole was not 


19 

false but that it was false and misleading in two material 


20 

respects. 


21 

First, count 2 charges that the defendants 


22 

omitted or caused to be omitted disclosure that over $1 mill! 

(. 

23 

worth cf NSMC's 1968 gross sales had been written off and i 

1 


24 

. i 

thit the defendants h, d subtracted in the proxy statement 


25 

figures the greater p rt of the losses not from the gross 
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revenues of NSMC but from the gross revenues and earnings 
of the so-called pooled companies, that is to say, companies 
which had been acquired by NSMC before the proxy was filed, 
thus overstating NSMC's sales and earninqs and understating 
the earnings and sales of the pooled companies. 

Second, count 2 charges that the defendants 
either overstated or caused to be overstated in the proxy 
statement NSMC sales and earnings for the first nine months 
of 1969, omitting to disclose that NSMC had no substantial 
earnings at all during that nine-month period. 

Now, I instruct you that if you find that the 

i 

I 

proxy statement was false in either one of these two respec* 

teeOicArtoyt 

that is sufficient to support a dMiMriae. Put differently | 
the Government isn't required in order to support a convic¬ 
tion here to prove that both parts or both false and mis¬ 
leading statements, so called, of material facts were such 
in order to support a conviction. 

* . As the lawyers have all jfai'rly V.* pointed 
out to you, we have heard a great deal of evidence, there 
has been a considerable volume of evidence, particularly 
documentary evidence, in this case. In a sense or in vario 

| 

senses, it could be truly said, as I think the lawyers haveJ 

! 

that soma of this seems to be complicated. However, it 
could be said that g .<erally speaking the issue which you 
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really have to focus on here can be stated in a relatively 

simple fashion: Did the defendant, or either on. of them 

knowingly and intentionally either prepare and submit materi, 

misstatements as to the financial position or financial 

operations for NSMC for the year of 1960, for which the 

figures were stated to be audited, or in respect to the 

figures for NSMC for the first nine months of 1969. which 

were, as I recall the proxy statement, labeled as unaudited 
figures. 


1 


tf you were to determine that in neither 
one of the two respect, alleged the statements were false o, 


misleading, why, then, of course, you would be obliged to 
acquit both defendants. 

On the other hand, if you were to determine that 
in either or both respects the financial information or d,t„ 
or figures were in fact false and misleading in a material 
sense, then you would be obliged to consider whether 
or not the defendants knowingly participated in making these 
figures and putting them in the proxy statement to be filed 
with the SEC, and if you did find that they either knowingly 
made these misstatements or they caused them to be made or 
they aided and abetted in their making, then you would be 

obliged to convict the defendant or defendant, for which you 
make these findings. 
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Now, before I turn to the elements of the offense 
which the Government must prove beyond a reasonable doubt 
and then discuss with you the principles of law to be 
applied to those elements, it might be helpful to you in youi 
deliberations if I were to summarize some of the main con¬ 
tentions of the parties here, then turn to the elements and 
instructions of law, with the hope that my summation of 
these contentions will illustrate the principles of law whichj 
I will treat and define and explain to you. i 
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Now. I have set forth end reed to you the accusa- 

‘ions i„ the indicant. A s you know. both Sc.nsaroli end 

Natelli deny by(heir pleas of not guilty their culpability 

as alleged. „or. specifically than that, for example. j 

Sc.ns.roli argue, that .11 of hi. work as a supervisor on 

the NSMC engagement was work performed by him to the best of 

his professional ability as a certified public accountant 
and in good faith. 

>'e argue, that the footnote to the 1968 financial,; 
in the proxy statement, so far a. he knew, . sufficient 

disclosure and that there is-.oo, shoving beyond .'reasonable 
doubt that there were material misstatements made to the 

a. to the company s.ie. for th. unaudited period end 
May 31, 1969. 

He argues that the testimony of Hatelli alone 
shows that all of the significant and material decision, 
at issue in this case were mad. by Natelli as th. partner i„ 
charge of this particular engagement and that th. decision 
with respect to*, footnote disclosure was discussed and 
approved by the senior partner of PMM, Mr. Leon otkiss, i„ 
the Philadelphia office. 

scansaroli contend, that he used good judgment 
or the best and honest judgment that he could m.k. in hi, 
role as supervisor in respect to the 1,68 audit. simi- 







gawe 2 


2344 


larly makes the same claim with regard to confirmations 
which he did of that audit. He says that everything he did 
was done, so far as he knows, in an honest attempt to comply 
with reasonably understood accounting practices J that par¬ 
ticular profession. 

He also would call your attention to the testimon 
of the witness Berman who, as I recall it at least, was not 
able to identify Scansaroli as the gentleman he visited ovei 
in the offices of Peat, Marwick and Mitchell in Washington. 

Indeed, I believe, as I recall it, not even 
Scansaroli could identify Berman in the flesh as he appeared 
here. 



However, Scansaroli asked you to consider, and 
certainly you may if you would like to, that Berman's evi¬ 
dence is important for two reasons. 

One, it could only have been Scansaroli to whom 
Berman was referred because he was the sunervisor on that 
particular NSMC account at the time and, two, Scansaroli 
was doing most of*-the work at that time at least in regard 
to the figures and, therefore, Berman, who told us he 
didn't seem to get any refusals or hesitations on the part 
of Scansaroli to show him any work papers or answer any 
questions, this is proof that Scansaroli was proceeding in 
good faith as an honest accountant at the time. 
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9 

10 

11 

12 

13 


14 

I 

15 

16 

17 

18 

19 

20 

21 1 
22 

23 

24 

25 


Scansaroli also contends that his review of sene 
these fixed fee contracts in May 1969 is evidence of his 
good faith in an attempt to comply with reasonable j 

accounting procedures in evaluating these accounts which war* 
so important to NSMC at the time. 

He also argues that he's the man who saw to it 
that Douglas oberlander, a somewhat more junior accountant 
at PMM, did another review of these so-called accounts 
receivable or fixed fee contracts, as they have been inter¬ 
changeably referred to in our case. And, says Scansaroli, j 
how would he have put a dinner like Oberlander on the job ir! 

I 

he was trying to engage in some kind of criminal | 

cover un or something of that nature. j 

I 

Scansaroli also argues that his lawyer withdrew j 
from witnesses Johnston and oberlander and perhaps others 
whan they testified here, that so far as they knew, he, 
Scansaroli, never asked then to do anything specific which 
amounted to something criminal or in the nature of a cover 
up of -he financial data and affairs of NSMC. 

Scansaroli also points to the testimony of 
’"’telli., which he sajs and argues to you he believes to be 
truthful and correct, and he also argues to you shows that l.j, 
Scansaroli, couldn't have been culpable because he was only 
doing what Matelli t, Id him to do, in any event, under the 
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2 

layer of responsibilities which PMM had set up for its varioi 

3 

employees in this type of an engagement. 

4 

Scansaroli also argues that he did not only an 

5 

honest and a good job on trying to confirm a lot of these 

6 

accounts receivable, but that any problems that arose there¬ 

7 

from were all due to the fact that there was a dishonest 

8 

account executive in this firm known as Ron or Ronald Micha-Jf 

9 

and that it was the Ron Michaels dishonesty in claiming a 

10 

lot of contracts or accounts which turned out to be phony or 

11 

false that created all these problems, and that once that 

12 

came out into the open, everything that he, Scansaroli, did J 

1 

13 

was significantly honest and as good a job as he was capable 

14 

of doing at the time. 

| 

15 

I 

In sum, as you well know, Scansaroli contends thaf 

16 

he is innocent of any concealment or any assistance in or 

17 

causing any material statements to be made which were false j 

18 

and misleading inthe proxy statement in either regard as 

19 

alleged in count two of this indictment. 

1 10a 20 


21 


22 

i 

23 

j 

1 

' 1 

. 

24 

1 

25 

1 

t 

SOUTHERN 0I8TN.CT COURT REPORTERS, U.S. COURTHOUSE 

FOLEY •-UARE, NEW YORK, N.Y CO 7-48*0 










gab-1 

2347 

As you well Know, although the defeniant Anthor. 
Natelli had a very different ro!e perhaps in amounting ter¬ 
minology and practice at least, he similarly m*es cortentioj 


very much like those of Scansaroli. 

He has pleaded not guilty also to this charge 
»°re particularly in the context of his role as the supervisee 
Partner of the Washington office and the supervising par inor 
of the N5MC engarement, he states a number of arguments, 

whrch I win tr y summarise in significant part, although j 
not totally, for you. 

Natelli points out that his office was retained 
as the outside auditor for NSMC very late in the summer of ^ 

1968, virtually at the completion of the fiscal year at that ! 
time of that company. As you Know, at that time at least, ! 

in 1968, the fiscal year of this company ended on August j 

31 of the year. ] 

I 

Natelli pointed out that they came in, they 
succeeded Arthur Andersen, and that he was aware that 

they were going to have to get down to work and perhaps ! 

deal with some problems of record keeping because of earlier 
practices by NSMC; that he, Natella, made an honest, 
professional judgment in the weeks and few months shortly 
thereafter to change the method of accounting to what has 
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2 

been called here by various witnesses the percentage of 

3 

completion method of accounting; that he strove to put 

4 

together a team of accountants from his office under the 

5 

supervision of Scansaroli to get at the job;and that they 

6 

did a good, honest job to pick up,and try tbocheck back as -f- 

7 

what was done. 

8 

Natelli also points out that he was aware that 

9 

NSMC at the time was c\ young but rapidly growling concern 

10 

where perhaps recordkeeping and financial accounting pro¬ 

11 

cedures had not theretofore been done as well as might have 

12 

been done. 

13 

He contends that recognizing these circumstance^ 

14 

he and his staff did the best, honest job they could 

15 

to cope with the situation in a professional way. 

16 

Natelli argues that he was instrumental. 

17 

among others at least, in trying to get the NSMC management. 

18 

to verify the existence of some of these contracts. He 

19 

says that he had Kurek himself prepare a list of the con¬ 

20 

tracts and he then instructed Scansaroli to discuss these 

21 

contracts up here in New York City with the account executi' 

22 

or salesmen. 

23 

Indeed, Natelli says it was he who instructed 

24 

Scansaroli to confirm, as accountants use that word, these 

25 

accounts receivable. 
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YOU know from the evidence or at least I 
recall the evidence which was given in this case, that 
scansaroli came to Hew York and did, in fact, talk to these ! 
account executives and then he made a variety of phone 
calls. You remember all of that. 

Now, Natelli also argues to you that after 
scansaroli returned from this job in New York, that he. 
Natelli. decided at that point finally that tne percentage 
Of completion method was a fair and viable method of 
accounting, to fairly reflect and honestly reflect NSMC’s 

financial position at the end of any accounting or auditing 
period or at any other time. 

Natelli argues to you that nr even the Govern¬ 
ment contends that in the fall of 1968 the work of the PMM j 
team under the leadership of Natelli was criminal. Natelli 1 
argues that they did the best they could under a somewhat I 
difficult situation and that they tried to pull together | 

the 1968 figures and audited them as any decent professional 
accountant would do. 

As a matter of fact, Natelli points to a Decernt^ 
meeting about which you have heard much from various wit- j 
nesses isn this case and says that at that meeting he, j 

Natelli, was leading and insisting that the NSMC management! 
come up with better records for the future, including 
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n 

written, that is to say, not oral commitments for these 


B 

contracts which are the subject of this case. 


3KS 4 

Turning to the writeoffs about which there 


■ 

!i THE® 

is considerable evidence, Natelli makes a number of argu- 



ments. For example, he argues that the company management 


JSSj 7 

itself wrote off certain of these contracts. As to the 


b 

others which were written off at the instance of PMM, Natell 

t 

jjHS 9 

like Scansaroli says that these devolve from the somewhat 


B 

unique and unusual situation of employee misconduct and 


n 

fraud; that is to say, the behavior or activities of Ron 


B 

Michaels. 


EH 

Natelli argues that once he had learned that 


B 

Michaels had been fired and that the commitments that 


B 

Michaels had reported never existed, he then himself con- 


B 

eluded that the Michaels contracts should be written off 


B 

as of August 31, 1968, and that this was an honest, prudent. 


B 

professional judgment on his part. 


B 

Getting down to the proxy statement. Natelli 


B 

has testified and he argues that he had no intent to deceive 



or mislead anybody, although he admits that he had consider - 


B 

able personal direct involvement in preparing particularly 


B 

the drafts and redrafts of the footnotes, including the 


B 

footnote which is set forth verbatim in Count 2. 



Natelli did say, however, as I recall it, that 
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he did not have responsibility for bringing in the 
figures. That responsibility, lay, as’!■understood him, 
with Scansaroli and perhaps other accountants on the 
nsmc team put together by Peat, Marwick s Mitchell. 

But in any event, Natelli says that there was 
no intention on his part to omit any needed disclosures 
nor was there any intent on his part to misstate or mislead 
as he did his drafting and redrafting. 


I 

i 
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Moreover, Natelli claims that when the write¬ 
offs were made and certain other matters were brought 
into play, such as the tax deferred item or the tax credit 
item, that it boiled down to such a small net difference 
that it was relatively unimportant and immaterial for 
recording purposes in any event. 

Now, turning to the so-called comfort letter, 
which this Court permitted to come into the evidence in 
this case even though, as you well know, the comfort letter 
was not submitted or really even prepared in draft until 
late October, which was well after the preparation of the 
proxy statement. 

Natelli points to the fact that he was home 
ill or — I am not sure I understood it, whether he was 
ill or whether he was home because he had to go for some 
medical checkup — but he was home on Friday, October 31, 
and that he received calls from people like Johnston and 
Colona in which they were very upset about certain of 
these writeoffs, certain of these contracts which hadn't 
been written off, and according to Natelli, he treated 
that in the only honest way possible. 

He referred Colona to Leon Otkiss. Though it 
was late in the day, he suggested that Otkiss be called 
in the morning. 
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I think I have my dates incorrect here. i 
thin* this was on the 30th. it was on the next TO rnlng 
that he suggested to Colons that he call and that Colona 
in fact called and that thereafter Natelli, who came bach ! 
to the office that day, had a number of conversations that 
morning with Otkiss, and that he presented the problem 
fairly and completely to Otkiss and that otkiss agreed j 

wrth him, but Otkiss suggested that maybe they ought to 
consult with Mr. Holton, a still more senior partner here 
in New York, the chairman of pmm. s practices committee, 
and in fact they had a conference call, and you remember thjt 
Otkiss told us about that and Holton told us about that | 
as well as Mr. Natelli, and we thereafter heard from counsel 
for PMM, who told us he was very concerned with certain ! 
of the information and what he did and tried to do and all j 


that. 

Now, Natelli says also that at the closing whief 
took place in the office of White * case here in New York 
in the late afternoon of Friday, October 31, Natelli, as I 
recall his evidence, said that he was pointing out to NSMC 
and the lawyers that they might better have to go to the 
sec about the problems of some of these writeoffs and account 
receivable and so on, and therefore Natelli argues to you, 
"Look, if i were a guilty man I wouldn't be telling anybody 
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we might have to go to the SEC about all this because 
that would mean that the SEC would look into it and would 
catch me, among other guilty parties, if there were any." 

Therefore, the comfort letter and the events 
surrounding it are argued by Natelli to show that he was 
proceeding with utmost good faith and that he wouldn't ever 
dare bring this to anybody's attention, including even 
bis own people at Peat, Marwick, if he were guilty of any 
coverup or wilful and knowing false misstatements of 
material facts in the proxy statement. 

Well, the Government, of course, has quite 
different contentions. The Government's first contention, 
in point of time, at least, is that in the months and weeks 
following their retainer, that is, PMM retainer, in August 
1968 Natelli and Scansaroli were extremely lax and negli¬ 
gent in permitting their client to add about 1.6 or $7 

million worth of sales to the results for the fiscal year 
ending August 31, 1968. 

The Government points to the testimony of 
Kurek, Duck, Oberlander, Johnston and others, and to the 
exhibits in evidence, to show, as the Government sees it, 
that these sales first really surfaced so far as 
Natelli and Scansaroli were concerned in mid-October, that 
the two men quickly learned or should have learned that the - 
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were not legally binding commitments, and that the salesmen 
on these alleged sales weren’t even entitled to commissions, 
and that the whole picture was one where any accountant 
of even a minor amount of experience should have known 
that the contracts were very, very questionable indeed, 
particularly to the extent of showing a great amount of 
income on audited returns for a fiscal year. 

The Government then goes on to say that the j 
total picture, most particularly the documentary evidence, 
the work sheets and the like of Peat, Marwick, Mitchell, 

Shows that this was a lax, careless, unprofessional job | 
of auditing a nd that as_time wen t an, though it was true thj*. 
oc casional^y^ate ^ l ^ a ^ ^^cansitroli^nd others would ! 

r emonstra te about getting written commitments, they 
got deeper and deeper into trouble because they were lax in 
their auditing work, and they were particularly lax in clami 
ing down on the management people who were involved in 
struggling to get these commitments on the books so as to 
present a rosey financial picture to putative’merger partners 
or companies which might be acquired or bought by NSMC. 

The Government points, for example, in^his 


to the so-called confirmation procedures, which 
w ere oral an d telephonic, and the Government argues that 
they were about as absurd and unprofessional and as poorly 
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designed to get at the true facts as anything that could 

be conceived, particularly by certified public account¬ 
ants. 

The Government argues that the trip of 
Scansaroli to New York was as futile a venture and trip as 
could be imagined, that he took the word of these account 
executives, that he made calls to people that he didn't 
even know, and that he got information which at best was 
inconclusive, assuming it came from persons who really 
knew what they were talking about in any event. 

Therefore, the Government says that what went 
on in the fall of 1968 in connection with the audit of the 
'68 fiscal year figures was so lax and so careless and so 
inconclusive, particularly in respect to these important 
sources of income, the fixed fee contracts, that it was 
a very poor job and that what happened in 1969 was almost 
inevitable to the knowledge of any responsible accountant, 
that is to say, when they came to the point where they 
started making writeoffs. 


SOUTHERN OIST hiCT COURT REPORTERS, U.S. COURTHOUSE 
POLEV SQUARE. HEW YORK, N Y. CO 7-<S»0 


1 






jhe 1 


2357 


NOW ' the Government, as you know, makes the argu¬ 
ment here that after the -68 audit was complete, in a very 
months, to the knowledge of Natell ijmd Scansaroli, both ! 

N3MC management and,when the Micha^Jlituati^T at least j 

came along, Natelli andScansaroli themselves were writing | 
off almost $1 million worth of these receivables for the • 
year 1968 as no good, that is to say, as uncollectible ' 

accounts receivable. 

I 

The Government argues that during this period at j 

I 

the very latest Scansaroli and Natelli began to be aware 
that they werein very deep and that ^their profession al live | 
might be_at stake and they began to express concern to variv.j.. 

figures in management at NSMC and there were meetings held i 

^ —* 

and conversations over the telephone. 

As an illustration of this, you know it has been ' 
much bruted about by all counsel in the case, certain docu- | 
me nts wouldsh ow that Scansaroli, at least, expressed con- ! 
cern about losing his license. There has been testimony j 
from Kurek on this subject. 

Scansaroli and Natelli say that this never 
happened at all, or more precisely, as I understand them, j 

they say, well, one or the other of them might have said j 

jokingly that they might lose their license, but it was jus'! 
a joke and that was j •• I 
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Now, the Government, as you know, makes the argu¬ 
ment her-, that after the '68 audit was complete, in a very r*v» 
months, to the knowledge of Natelli and Scansaroli, both 



NSMC management and,when the Michaels situations at least 
came along, Natelli andScansaroli themselves were writing 
off almost $1 million worth of these receivables for the 
year [, as no good, tr.at is to say, as uncollectible 

accounts receivable. 

i 

The Government argues that during this period at 

i 

the very latest Scansaroli and Natelli began to be aware 

I 1 

that they werein very deep and that their professional live • | 


might be at stake and they began to express concern to varii.ji. 
figures in management at NSMC and there were meetings held > 
and conversations over the telephone. 

i 

As an illustration of this, you know it has been j 
much bruted about by all counsel in the case, certain docu¬ 
ments would show that Scansaroli, at least, expressed con¬ 
cern about losing his license. There has been testimony 


from Kurek on this subject. j 

Scansaroli and Natelli say that this never 
happened at all, or more precisely, as I understand them, 

I 

they say, well, one or the other of them might have said 
jokingly that they might lose their license, but it was jus'i 
a joke and that was i 
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into the figures, as the Government would have it, in place | 
of Pontiac. 

I 

I 

^^^the^Government argues that nobody, nobody, 
least of (Uscansaroli^nd Natelli, had ever heard of the 
astern Airlines- wvmjlTttment until the wee hours of nid-Auausti 
when they were here at Pandick Press, and the Government sej. 
that from everything th ^^T^T^ ndants knew about . 
the write offs up to that point, they should have been verv j 
skeptical if not downright suspiciTTs tb^ut thT commitment, | 
but, says the Government, from their evidence they proved I 
ficn the lips of Mr. Buck, for example, that Natelli didn't | 
bat an rye and in went the Eastern figures. • 

i 

Therefore, the Government argues that they have 
shown, that at that time Natelli well knew that this was all | 
bogus material and that these entries as aliened in count 2 j 
were woefully misleading in that they made no disclosure of 
the write offs at all, and worse than that, the write offs \ 

were concealed by havJna them subtracted from the pooled | 

companies revenues and not from the revenues of NSMC, which j 
in very simple terms resulted in the figures showing a pro- ! 
fit for 1968 and 1969 for NSMC whereas in fact in 1968 therej 
should have been a loss and in 1969 no appreciable net inconj 


at all. 


Finally, the Government says with reso-ct to the 
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2 

comfort letter "sure, we will concede that Natelli talked 

3 

to Otkiss, that Natelli talked to Holton, and we will even 

4 

concede that at one point or another in October Natelli may ! 

1 

5 

1 

have said to Randall and others. Look, we have got to 

6 

straighten this out in connection with this closing or we 

- 7 

may have to go to the SEC," that is to say, they might have 

8 

to file amended figures with the SEC, and the Government 

9 

says, "Look, all that was, Natelli knew full well that he 

10 

and Scansaroli^were then in it and that this was designed to 

11 

throw everybody off the track. Not only the SEC," says the 

12 

Government, "but Mr. Otkiss and Mr. Holton." 

13 

1 

The Government argues, in other words, that i 

1 

14 

1 

Natelli didn't really bring all of the facts and the true 

15 

facts to OtkissJ attention when he consulted him bv Dhone. 

16 

Well, I don't intend to go on and I don't want yoj 

17 

to ignore the fact, and it is the fact, that I haven't sum- 

1 

18 

me.rized every argument that able counsel have made for their 

19 

clients, and I don't intend to. I have hit what I understand 

20 

to ba the high points and these points have been argued 

21 

early and often by able counsel for each of the defendants 

22 

and for the United St?tes. 

23 

My point isto set a back drop for us because I 

24 

now intend to turn ar.d discuss with you the essential elemen : 

25 

of this offense whicl die United States must nrove beyond a 
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reasonable doubt to support a conviction of either or both 
of the defendants. 

The first essential element is that NSMC filed 
a proxy statement with the SEC which was required by law so 
to be filed. 

Now, I don’t understand that there is any signi¬ 
ficant issue about this element at all. i don't think th*t 
you need, therefore, to waste much time on that, which is 
virtually, as I understand it, conceded. 

The second essential element is as follows: Th« 

i 

Government must prove beyond that one or both of the natter J 
or statements made in the proxy statement was fals* or 

l 

misleading and materially so. Put differently, that thest.-./ 
■rents were false or.misleading as to a material, fact or facts. 1 

I 

The third essential element which the Government j 
must prove beyond a reasonable doubt is that the defendant j 
m question eithermade or caused to be made the false or ni a | 
leading statements or one of them. 

I 

Fourth., you must be satisfied beyond a reasonable | 
doubt that the defendant in question acted wilfully and ' 

knowingly. 
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I am going to discuss some of the principles of 
law involved in these essential elements so called and your 

I 

consideration of these essential elements. 

. The term or phrase "false and misleading statement 

has been discussed. I point out to you that under the law 
a statement is false, of course, if it is untrue. A state- 

ment is misleading if it omits facts which are necessary to j 

I 

i 

portray a true picture of the facts which are relevant. 

A statement is false or misleading if what is stated con¬ 
ceals or distorts a material fact so that the omission or 
failure to disclose creates or fosters a misapprehension as | 

I 

to the true state of facts which are relevant. 

In this context keep in mind that sometimes a 
half truth is no better than an outright falsehood. A mis¬ 
leading effect may be created by half truths. i 

! 

Indeed, a statement, though literally true, can 

j 

nevertheless be false if it would create a false impression ' 

I 

of the true state of af fairs when interpreted by those who 

I 

would read the statement in question. 

Now, where a person represents that a particular 
fact or set of facts exists, but at the same time willfully 
and knowingly and intentionally fails to reveal other 
relevant and material facts concerning those representations 
which are made, and - ..us would place the state of affairs 
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in quit* a differ-ntposture if these additional facts were 
known, he may have an obligation to disclose these other 
material facts so as to avoid deceiving oersons who read 
the statement or statements in question. 

To illustrate here, as you know, the Government 
arguas that in respect to the celebrated footnote D, about 
Which you heard so much here, . to the extent that that 
footnote receites that NSMC's 1968 sales were 4.9 million, 
it does not disclose that NSMC had written off about a 
million dollars worth of these sales. Therefore, the Cover,., 
ment would say that though part of this is the truth, it 
is only a half truth and, therefore, it is misleading and ! 


f else 


Now, on the other side of the coin, as you know, j 
the defendants both argue that this is substantially correcJ 
and isn't material in any event, because of other figures arj 

therefore, it isn't false and misleading as the law under- ! 
stands those terms at all. 

In the context of this case I instruct you that <• 
defendant may be found to have acted wilfully and knowinoly i’ 
only if ha knew that a portion of the financial statements 
recited in count 2, such as the footnote or a figure entry, 
was false and misleading, it is not enough, in oth-r words, 
merely to establish «.at a given defendant acted negligently^ 
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or through error or mistake. Althouqh mistakes or negligent-* 
may give rise to civil suits, they do not constitute criminu: 
conduct. 

A finding of an intention to include false and 

I 

misleading information of a material nature is required. Got i 
faith, that is to say, an honest belief in the truth of the 
data set forth in the footnote and entries in the proxy [ 

statement, would constitute a complete defense here. j 

I point out that the prosecution, however, is no;, j 
required to prove the making of the alleged false or mis¬ 
leading data or the defendants knowing, intentionally parti- 

I 

cipations therein by direct proof, that is to say, by direct! 
eyewitness evidence or the like. These elements of knowledge 
and intent, in other words, may be proved by circumstantial 
evidence, that is to say, by such inferences as may nature 11 

I 

and reasonably be drawn from all of the facts and circum¬ 
stances as shown by the evidence in the case. 

While I have stated that negligence or mistake dc... 
not constitute guilty knowledge or intent, nevertheless, 
ladies and gentlemen, you are entitled to consider in deter 
mining whether a defendant acted with such intent if he 
deliberately closed his eyes to the obvious or to the facts 
that certainly would be observed or ascertained in the course 
of his accounting woa * or whether he recklessly stated as 
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2 

facts matters of which he knew he was ignorant. 


3 

If you find such reckless deliberate indifference 

1 

| 

4 

to or disregard for truth or falsity on the cart of a given 

| 

i 

5 

defendant, the law entitles you to infer therefror that 

1 

i 

6 

that defendant wilfully and knowingly filed or caused to be 

i 

l 

7 

filed false financial information of a material nature with 

1 

8 

the SEC. 


9 

But such an inference, of course, must depend urn.. 

i 

10 

the weight and credibility extended to the evidence of 


11 

reckless and indifferent, aonduct, if any. 


12 

I repeat: Ordinary or simple negligence or mis— 


13 

1 

^ake c-lone would be insufficient to support a finding of 


14 

guilty knowledge or wilfulness or intent. 


15 

dow, in this connection one circumstance you are , 


16 

certainly entitled to consider and weigh in determining l 


17 

whether one of the defendants acted wilfully and Icnowinglv \ 


18 

is whether he as an accountant followed or deviated from 


19 

generally accepted auditino or accounting standards in 


20 

effect at the times here pertinent. 

• 


21 

For example, in this case you may recall evidenrv. j 

I 


22 

I 

of certain accounting principles or standards which were 


23 

talked about and, indeed, in part read into evidence. On** I 

• 


24 

I 

of them you may remember is so-called APB No. 9. 1 


25 

i 

1 

1 

| 
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Now, both defendants, as you know, contended 
that they acted honestly and in good faith, in accordance 
with generally accepted auditing and accounting standards 
in vogue in 1968 and 1969. 

Conversely, the Government points to evidence 

from witnesses which they say establishes that both 

* 

Scansaroli and Natelli deviated from sound accounting 
principles. Evidence on either side of this issue is 
not conclusive, however, on the overriding issue of the 
defendants' knowledge and intent. 

Thus, the fact that a given defendant's conduct 
was in accord with such standards and principles does not 

necessarily or automatically constitute a complete defense | 

I 

to this charge. 

The weight and credibility to be extended 
by you to such proof must depend,among other things, 
on how authoritative you find the precedents and teachings 
relied upon the parties or the extent to which they 
contemplate or deal with the circumstances found in the 
documents in evidence here and on the weight you give to 
expert opinion evidence offered by various witnesses. 

Conversely, evidence that a defendant's conduct 
was not in accord with sound accounting standards does 
not automatically or necessarily mean that that defendant •. 
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is guilty of this charge. 

As has been already stated to you, these 
considerations are relevant and would bear one way or 
another on guilt or innocence even though they are not 
absolutely and automatically controlling. 

Generally, as you have been told, in effect, 
a firm of public accountants, such as Peat, Marwick s 
Mitchell, engaged to perform an independent audit for a 
corporation such as NSMC, represents and warrants that it 
will perform the audit and other accounting work in accord¬ 
ance with generally accepted auditing and accounting prin¬ 
ciples, that it will render an opinion based upon its auditj 
for example, as to whether the financial statement of the ! 


company fairly presents its financial position and the 
results of its business operation. 

I 

Proof that a defendant departed from such 
standards of auditing and accounting or participated in the I 


preparation or approval of a financial statement that did j 
not fairly present NSMC's financial position is evidence ! 
not necessarily conclusive that that defendant did not I 

I 

act honestly, in good faith, and that the statements 
contrary to such standards may have been materially false i 

I 

or misleading. 

On the other hand, proof that the defendant in 
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■ 2 

question did act in accordance with generally accepted 


1 

auditing standards is evidence which you may find per¬ 


1 4 

suasive but not necessarily conclusive that he acted in 


1 

good faith and that the facts as certified by him or 


S 6 

made by him were not materially false or misleading. 


H 

Now, I have been talking about material facts. 


1 8 

You heard material facts being discussed by lawyers and 


1 9 

witnesses during the trial. I want to define here for ye 

U 

1 10 

what thelaw means about material facts. 


I 

Let me approach it for you in this way. In 


■ 12 

deciding whether a fact is material, ladies and gentlemen 


■ 13 

of the jury, you are entitled to consider whether it was 


■ 14 

the kind of information that a financial statement ordinari 1 


1 15 

contains in order to fulfill its function of fairly pre¬ 


■ 16 

senting the financial picture of the company for which it 


S 17 

is filed. 


■ 18 

A material fact can be simply defined as one 


1 19 

that would matter to a reasonable person in deciding whethex 


y 20 

or not to purchase NSMC's stock, for example. That is to 


B 21 

say, a fact, the validity of which would concern a reason¬ 


B 22 

able person in making his purchase or investment decision. 


B 23 

Obviously a balance sheet or income statement 


B 24 

is not supposed to contain all the information a creditor 


1 25 

or potential investoi or stockholder might need or want to 
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know in order to make informed judgments. The function 
of -.he financial statement is simply to present a basic 
summary of the company's financial position and operations 
and earnings for the time period stated. 

Now, in this connection I point out to you, 
and I should have made this point earlier, but I think you 
understand it, no one is contending, and it certainly is nr«j 
the fact, that an outside auditing firm such as PMM has 
responsibility for the operations or management of a compar.j 
such as NSMC. An auditor must ascertain that the financial 
statement in question, such as the figures or the footnote,! 
fairly presents the results of the operations and the 
financial position of the company. Also, as stated hereto! 
fore, in effect, an auditor must honestly believe that that 
financial statement or statements are neither false nor 
misleading in respect to material facts. 

Perhaps the critical issue in this case, there* j 
fore, can be summarized as follows: Were the quoted 

earnings figures and footnote set forth in Count 2 fairly j 
set out? That is to say, did they fairly present the revc,,., 
and earnings picture for NSMC for the fiscal year 1968 
and the first nine months unaudited of fiscal 1969? 

If you determine that there is nothing materia)] 
false or misleading about this information as alleged 
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in Count 2, that would end your inquiry and you would be 
obliged to acquit both defendants. 

On the other hand, should you find that the 
quoted material is substantially inaccurate and misleading 
in whole or in part, then you would have to turn your 
attention to each of the defendants to consider what the 
evidence shows that he did or failed to do and to determine 
whether or not he participated in a scheme to knowingly 
and intentionally permit the submission of earnings figures 
known to be false in a material way to the SEC in the 
proxy statement. 
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If you find that such a scheme has been proved 
and if you determine that there is soma evidence that 
a given defendant participated in this you still have to 
ascertain, of course, that the prosecution has established 
beyond a reasonable doubt that the defendant under con¬ 
sideration knowingly and wilfully either put or caused 
to be put false or misleading material facts into that 
proxy statement or knowingly and wilfully assisted in this 
conduct with a realization of what was going on and a desii 
to participate in this scheme. 


i 

i 


4 


If you fmd that a given defendant participate.1 
simply through careless* or negligence, with 

a mistaken but nevertheless honest belief that his partici-i 
pation was correct, truthful and sufficient, then you j 
Should acquit that defendant. 


If, on the other hand, you find that the defenuj 
ant in question knew that the false or misleading data of 
a material kind were being placed in the proxy statement 

th_n knowing, y and intentionally did something to assiiii. 

xn this course c>£ action you should find that defendant j 
guilty. 


Now, you know from my recitation of the 
essential elements that there is no obligation on the 
prosecution to prove motive on the part of a given defendai, 
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12 


as such. 


However, as a practical matter, at the very 


least, motive does or may come into your consideration 


of the cass. Even though the prosecution does not have 


to prove motive to establish guilt, this does not mean that. 


you cannot consider motive or, more precisely, evidence 


of motive or lack of motive in determining a defendant's 


intentions or knowledge 


Now, normally it is said that people don't 


11 usually violate the law, in the context of this case, they 


don't knowingly and intentionally file false financial 


information with the SEC, unless they have a reason or 


motive to do so. 


At the outset in its opening the United States 


Attorney conceded that the Government has no evidence that 


either defendant directly benefitted in the financial sense 


from their alleged conduct. In fact, I do not recall any 


evidence of direct material again* either received or, indeed 


even contemplated for either Natelli or Scansaroli. 


However, the prosecution argues that there were 


some substantial human motives outside of direct material 


gain for the conduct of both defendants. For example, 


as you know, the Government argues that the defendants 


were well aware that PMh and their own local office of 
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"" Had a ° qUirad ” hat a very promising retainer 

that of nsmc, and that thin retainer looked like it j 

would be an important and perhaps profitable one, and that i 
the defendants were well aware that they were performing 
a substantial role for their own firm in servicing this 
retainer and that they were very anxious to assist manage¬ 
ment, even to the point of aiding and abetting management L 
filing falsa earnings figures with the Securities and 
Exchange Commission. 

Another argument the prosecution puts forward 
before you is that another motivation existed for both of 
the defendants. That argument goes something like this: ' 

The Government concedes that at the outset, in 1960, ! 

Natelli and Scansaroli didn't do anything criminally culpal j. 
On the other hand, the Government does contend that both 1 

I 

men were guilty of a lax, negligent auditing of the 1968 
flqures and that as time unfolded into 1969,„they well kne< 
that -heir lax methods had been proved, because there they j 
were in the midst of a writeoff of a substantial amount of 
the 1968 contracts which produced in the 1968 figures 
substantial revenues, and there came a time, according to \ 
the Government, that both men were notivated to put false 
and misleading statements in the proxy statement filed wit), 
the SEC so that neither the SEC nor anybody else, including 


7 


SOUTHERN DIITH.6T COUNT REPORTERS, U.S. COURTHOUSE 

'* *)U A P F NT # YOU*. s y CO *®-4*h 









jbb-4 


2374 


other partners in Peat, Marwick, Mitchell, would know 
the extent of their carelessness and laxity. 

On the other side of the coin, as you well 
know, the defendants argue that this just isn't so, that 
it is absurd, and that they had no such motivation what¬ 
soever, they were doing an honest job. They realized 
their problems or the problems of NSMC, but they were doing 
their best as professionals to work those out in am 
honest, good faith manner. 

Well, I need not belabor the point any further. 
I do say to you that even though the Government does not 
have to prove motive as such, you may consider any evidence 
in the case which in your judgment shows motive or lack 
thereof to commit the offense here charged. 

Now, I come virtually to the end of my remarks, 
but there are some important things still which I must take 
up with you. As the lawyers have fairly argued to you, 
you and you alone, not the lawyers, not the witnesses, not 
the Judge, decide the credibility of witnesses who appeared 
here and the weight which their evidence deserves. 

In that important exclusive role of yours, you 
are entitled to and indeed you should consider such matters 
or criteria as the demeanor of that witness as he sat 
here on direct and cross and gave his evidence. 
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Second, you should consider the strength or 
weakness of recollection of that witness for past events. 
Consider any motive that that witness might have to lie 
or obfuscate the truth. Consider the interest which the 
witness has in the outcome of this case, that is to say. 
'/our verdict. Consider and compare the testimony of one 
witness as against other evidence in the case, documents 
or other witness- testimony on the same issue. These and 
ether obvious criteria that you would use in sizing up a 
person with whom you were dealing in your own daily lives 
are the criteria to use in deciding whom to believe and 
whom not to believe in this case. 

In summary, you are entitled under the law tc 
accept or reject wholly or in part the testimony of any 
witness who appeared here during our trial. 

Now, while I am on the subject I want to make 
another few points about witnesses. You remember that 
Bernard Kurek came in here and testified that he has already! 
pleaded guilty to certain counts in this indictment. You 
know also that he is named in this very count in which the 
defendants Natelli and Scansaroli are named. Count 2. 

Kurek, therefore, is what lawyers often refer j 
to as an accomplice witness. I am not sure that the 
defendants contend that he is lying in all respects. As 
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a matter of fact, I believe, if I understood them, they 
would accept that in certain respects he said things which 
they believe are true. But in any event, I believe they 
contend that Kurek is lying in this case for motives or 
selfish reasons of his own. 

Now, it is true that under Federal law, at 
least, a conviction can be obtained on the uncorroborated 
testimony of a so-called accomplice witness. The Govern¬ 
ment doesn't contend that they rely on Kurek alone. They 
point to documentary evidence most particularly and the test 
mony and other evidence which they say corroborates Kurek 
and stands as independent proof in any event. 

However, let me point out to you, although that 
all my be true and that may be the law, you should scrutiny 
the testimony of Kurek with great care. Ask yourselves 
such questions as these: Would Kurek, knowing that he 
is awaiting sentence by this Court on his plea of guilty, 
come in here and think that maybe if he tailored his testi¬ 
mony, told a few lies in a way which might help the Govern¬ 
ment, that maybe that might make a more favorable sentence 
for him? I am not saying to you that he did that, but you 
should ask yourselves whether or not he might have done it. 

He is a witness who, of course, was a management 
figure in NSMC, and just because he is an accomplice 
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doesn't mean, on the other side of the coin, that he 
is incapable of telling the truth. 

However, I think it is only fair that you 
shouid consider the point I just made and more generally 
scrutinize his evidence with particular care. 

Now, there was another kind of witness, in 
fact, there were a number of them who appeared here, and 
they are what the law calls character witnesses. As 
you know, both defendants produced a number of witnesses 
who testified about their knowledge of the reputation of 
the defendants and told us what that reputation was. 

That type of evidence is perfectly proper in 
cases of this kind. Indeed, evidence of good character 
in itself might create reasonable doubt in your minds if 
you were so inclined to accept it and credit it. Even 
though that is true and that is the law, I point out to yo 
on the other side of the coin that in life we know that 
persons of previously impeccable reputations sometimes do 
fall and get convicted of crime. But in weighing those 
considerations I point out to you that you certainly are 
entitled to consider that character evidence, and if you 
choose to, weigh it in the balance sufficient to create a 
reasonable doubt in your minds on the guilt of one or the 
other of the defendants. 
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2 

Now, I believe, before I pass witnesses, that 

3 

there was an argument or there may have been an argument thall 

4 

the Government didn't produce certain witnesses that they 

5 

could have produced and should have produced. If you 

6 

recall that such an argument was made, I point out to you 

7 

this proposition of law: 

. i 

8 

j 

If it is particularly within the power of either | 

9 

the prosecution or the defense to produce a witness who woui:j 

10 

give relevant testimony on an issue in the case, failure to 

11 

call that witness might create the presumption that his 

12 

testimony would be unfavorable to such a party. However, 

13 

no such presumption should be drawn by the jury where th° 

14 

• i i 

witness is equally available to all parties or where the 

15 

witness' testimony would be merely cumulative. 

16 

Now, the Government would argue in this context 

17 

that if it is contended that they, didn't produce some of the 

18 

ether defendants who you know have pleaded guilty in this 

19 

case or perhaps other people representing some of these 

20 

oral contract clients, Eastern Airlines, Pontiac, or what¬ 

21 

ever, the Government would argue to you that those people art 

22 

just as available to the defendants as they are to the 

23 

Government and therefore you should bring no such inference 

24 

to bear against the Government at all. i 

i 

25 

I point ou' to you that it is up to you. You can! 

j 
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sither draw such inference or not. as you see fit under the 
circumstances. 

Now, one of the forms of evidence in this case j 

is what were called chart-c , I 

cnarts. As you know, the Government 

put in « number of cherts. I bel ieve the defendant Hatelli j 

put in at least one chert, chert evidence is not unknown i, j 

ceses of this kind. l„ feet, it is quite usual in cases of j 

this kind that chart evidence conies in. j 

I point out to you — and I said this to you j 

before you will remember - that charts, however, are to be I 

regarded as aides memoire,and by that I mean very simply ! 

that charts are only intended by the party offering then tc 

summations of just certain evidence, not all of the evi- , 

dence. Therefore, if you view a chart as not supported by 

direct evidence indie case, either documentary or testimonial 

evidence, then you should pay no attention to that chart at | 
all. 

If, on the other hand, you find that a chart is 1 
based solidly on direct evidence in the case, and you con- J 
aider the chart to be helpful and relevant, you can considei | 
it as an aide memoire in your deliberations. I 

AS you I think have been told, you should not ever, 
consider the possible question of punishment, that is to 
say, the question of punishment in the event you were to 
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^ eterrn * ne one or both of the defendants guilty. Under our 
system it is true that sentencing or punishment is exclusive 
the function of the Court. 

Therefore, I ask you not to consider punishment 
or possible punishment at all in your deliberations in this 


case. 


Now, finally, I will say to you that we will 
ask you to return a general verdict in respect to each 
defendant under count 2. Your verdict must be unanimous, 
that is to say, you are to tell us when you complete your 
deliberations whether you find the defendant Natelli guilty 
or not guilty of this charge. Similarly you report through 
your foreman, Mr. Lights, whether you find the defendant 
Scansaroli guilty or notguilty of this charge. Your verdict 
ei_her way with respect to the defendants must be unanimous 
under our system. 

Now, I unfortunately have had to cover a lot of 
ground and I have gone beyond the time I estimated. You 
have, been most patient. I am going to ask you to take a 
recess, however. I want to give the lawyers a chance to 
comment upon my instructions. Perhaps I said something 
unwittingly that was incorrect or I left out something. In 
a few minutes we will have you back and commit the case to 
you. We will ask yot, now to take a brief recess. 

(Jury left the courtroom.) 
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THE COURT: Mr. Velie, any exceptions or supple¬ 
mental? 

MR. VELIE: Ho, your Honor. The Government feels 
thnt the charge was right down the middle and fair. 

THE COURT: Mr. Martin? 

MR. MARTIH: Yes, your Honor. First, on the 
summary of contentions, I think inadvertently your Honor 
left out our summary in toto with regard to the booking of 
the Eastern commitment. You did give the Government's con¬ 
tention as to that, that this all occurred at 3 o'clock in t! 
morning. Our contention had pointed to the fact that the 

—stlmony was that decision wasn't made until the followinc 
week. 

the COURT: You pointed to one strand, but I poin 
out to you two things. I told this jury I wasn't covering 

every contention. I left out a great many of the Govern- 
m?nt's too. 

MR. MARTIN: I realize that, your Honor. it was 
only the fact that you did go into the Government's conten¬ 
tion on this point anu not to ours that caused me to rais- 
that issue. | 

THE COURT: All right. I will consider that. 

*ou arc right, I know. My eyes went over it. 

MR. MARTIN; I understand that, your Honor. it » 
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the fact that the Government's came cut that way. 

THE COURT: All right. 

MR. MARTIN: Two, simply to preserve my record, 

I 

ycur Honor, I want to object to the Court's charge on the 
issue of whether or not a proxy was a document required to 
be filed. 

THE COURT: I don't understand that issue. But 
you are right, you have raised it. I never understood you 
and I still don't understand you. 

Is there any doubt in your mind that either of 
these defendants had any doubt at all as to what they were 

I 

working on? I don't understand you. 

j 

MR. MARTIN: Oh, no, not at all, your Honor. 

They knew they were working on a proxy. I am simply makina 

an argument that in construing a criminal statute it must 

be strictly construed and there is no statute that says you 
must file a proxy. You only have to file a proxy -- the on J\ 

crime set forth is soliciting when a proxy is not on file. 

It is a technical argument, your Honor. 

THE COURT: I don't mind technical arguments, Mr. 
Martin, but this strikes me -- and I don't meant to accus* yoi 
accordingly — it sounds to me like a shell game. I look 
for the peanut and thenwhen I find it you say it is not 
there. 
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I don't understand you. They filed this. There 
IS not a scintilla of doubt about it. If any certified 
public accountant is coming into court to tell a jury or a ■ 
judga that he didn’t know he was working on this or that so„ 
how, though it wasn’t required to be filed, it was filed, 

therefore this is an exhoneration, I don’t understand you. 

But exception to you. 

MR. MARTIN: Thank you. Your Honor, again, just 
to preserve my record, I would like to except to the charge 
on reckless disregard. 

THE COURT: Yes. Exception to you. 

MR. WVRTIN: Your Honor, I think there was a statej 
ment in your charge whan you tried to say "I think we ere 
getting down to the important issue, whether this footnote 

•ai-ly stated the financial condition of National Student 
Marketing." 

My problem with that is that the chsroe is really 
this was a footnote tc a statement of earnings and the issue 
is whether the financial statements fairly reflect the fact. 

THE court: i would accept, if I understand you, 
that I telescoped some of this, not only once, but several 
tines. But I am sure the jury would understand that, par¬ 
ticularly since the indictment Is so specific. There are two 
respects in which the dovernn^nt contends that ther- were 
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material misstatements of fact. I made that point and I 
don't think I will say it again. Exception to your client. 

MR. MARTIN: Your Honor, the next point I have is 
that you talked a good deal about an auditor's responsibility 
in doing an audit, but the May 31, 1969 proxy figures were 
unaudited and there was no — 

THE COURT: I stated that about 16 times. The 
significance of that is not lost on me, and I hope by this 
time is not lost on the jury. That is also why I kept 
saying unaudited first nine months figures of 1969. I 
insist I repeated that ad nauseam. It is because of little 
details like this that the charge lasted so long in fact. 

Exception to you. 

MR. MARTIN: The other, I would ask your Honor to 
charge tha jury — you did mention that they could find 
either statement to be ' se — I would ask your Honor to 
charge the jury that though that is true, they must be i 
unanimous as to which statement is false. 

THE COURT: I think that's clear from what I have 
already said and I won't say anymore about that. Exception 
to Mr. Metelli. 

MR. MARTIN: The final thing, your Honor, your 
Honor in summarizing really a Government argument said that 
there was an argument that Peat, Marwick had received a 
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retainer here, that was important to these defendants. 

There has never been such an argument. there has never been 

WCOrd 3S to f apq r*n f K i e _ 

ees on this engagement. 

the COURT: Perhaos I didn't put it as well as t 

could in hindsight, but that is not the real thrust of what 
I was saying. 

i think at the ve^v lapqf i«. ,■ , . 

& y least it is implicit in the 

Government's submission that these men were aware this was 
an important account, why not? They were entitled to be 
aware of it. Nothing wrong with that. It is gust another 

way of statin, the way Mr. Velie puts it, that there cm. 

^ wh°rp ^hpv r*p 4- y ~. r i , 

-ney w.re trying to cover up. i just nut it 

in a different way. 

I am sorry, i speak differentlv than you and 
Mr. Velie and Mr. Stillman. I don't think it was an unfair 
statement, however, and I refuse to charge further on that. 
MR.mRTIM: Thank you, your Honor. 
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retainer here, that was important to these defendants. 

There has never been such an argument, ther«» has never been 
any record as to fees on this engagement. 

THE COURT: Perhaps I didn't put it as well as I 
could in hindsight, but that is not the real thrust of what 
I was saying. 

I think at the very least it is implicit in the 
Government's submission that these men were aware this was 
an important account. Why not? They were entitled to be 
aware of it. Nothing wrong with that. It is just another 
way of stating the way Mr. Velie puts it, that there came ! 

a point wh.»re they were trying to cover up. I just nut it 
ir a different way. 

I am sorry. I speak differentlv than you and 
Mr. Velie and Mr. Stillman. I don't think it was an unfair | 
statement, however, and I refuse to charge further on that. J 

MR. MVRTIN: Thank you, your Honor. 
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than .hat. No one can prove motive directly. 

MR. STILLMAN: But the point is. Judge Tyler — 
THE COURT: They are bare bones facts# j don , t 
want to discuss it. Exception to you. 

MR. STILLMAN: All right, sir. 

Your Honor, I don't believe that at any point in 

thr charge you advised the jury with respect to the aiding 
and abetting statute — 

THE COURT; I didn't. I purposefully lef» 
out. The more I thought of it. the worse it sounded, r 
really think it is a disadvantage, perhaps from the hoverr- 
ment's point of view, more serious for them than it is for . 

d-fcr.dan-s. Hhat 1 dld do - however, and I did it having in 

m.n,. one of your requests, I gave them in substance, althou.,1 


v - *■ i » o i 

i,,; ■ ■ ' ” " r '> '-iv ns the •'•onrt 

‘ * ,ith : celebrated case as u. s. vs. Peoni, , CAJ3P 

known by heart to all former assistant United States 
attorneys, like you and me - I didn't go into the clankety 
clankety, clankety which is customarily done here with the 
iron-fisted discussior of the statute. That's true. I dldn' 
I refuse to go any further. I'm frank to say that I'm 
surprised you would raise it. I rather thought Mr. Velie 


would. 


MR. STILLMAN: All right, sir. 
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Tha other point I wanted to make, your Honor, ouri 

I 

request number 3, which is the one that advises the jury tha 1 
they should accord the Government no greater weight merely 
because it is a party to this lawsuit — 

THE COURT: You are right. I didn’t put that in 
Exception to you. 

MR. STILLMAN: I came in second on that one again, 

your Honor. 

THE COURT: That's just language, in my opinion. 

It really goes to the burden of proof. I know that judges 
give that charge. It is not my style and, therefore, I 
will give you an exception. 

MR. STILLMAN: I have nothina further, your 

I 

Honor. 

THE COURT: Now, Mr. Martin, I need your help. 

I 

I have never quite understood. Maybe that's one reason why I 
I didn't hit Natelli's argument. I'm frank to say I don't I 
understand it. 

MR. MARTIN: On the Eastern — 

THE COURT: I'll give anything within reason, yenj 
MR. MARTIN: Simply that Mr. Natelli did not 
supply accept thelettfr and agree to the booking of the 
Eastern commitment at the printer. He obtained the presents,-I 
tion from Mr. Kelly, reviewed' that, went back to Washington,i 

I 
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got the time sheets of Mr Bushn»n . 

r * HU sr.nell, reviewed that. 

THE COURT: Yes I'll t n ii 

CS 1 11 tRl1 you whet's always 

bothered me about that, the figures were the figures. 

«R. MARTIN: Your Honor, I think it aoes to the 
cuestion of whether or not he „,de an investigation to 
determine whether this was a real contract. 

THE COURT: After the fact. 

MR.mRTlN: NO, the figures were then renrinted 
the following week. 

the court: No, I'm sorry, you are right, okev. 

I get you. 


MR. ^TILLMAN: Also, your Honor it -i c 

i luncr, it is supported 

by the testimony of Mr. Duck to the effect - 


THE COURT: I read Mr. Buck last night. I don't ! 


want to get in an argument with that. I don't think that ; 
necessarily is true. I don't want to aroue with a nice j 
fellow like you about that one. j 

MR. VELIE: Your Honor, if you are going to olve j 
a further contention of the defendant at this late hour righj 
before the jury goes to work, I believe it would only be 

f * lr tC PUt At ln C °" :ext b V living back a piece of the 
Government's contention which goes on this item of proof. 

THE COURT: Mr. Velie, you sit down and listen 
and you may be agree. ' ly surprised. 
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MR. VELIE: Thank you, your Honor. 

THE COURT: All right. Bring in the jury. 

MR. STILLMAN: Is the program to send them to 


2 

3 

4 

5 

6 

7 

8 
9 
.0 
1! 

12 

13 

14 

15 

16 

17 

18 I 

19 

20 

I 

21 

22 

I 

23 

24 

25 


lunch now — 

THE COURT: They have been a patient group. I'm 
going to send them to lunch. 

MR.STILLMAN: Over the luncheon we can pull 

together the exhibits as you had requested and they should 
be there waiting for them when they come back from lunch. 

THE COURT: That's what I would like. That's 
what I meant, exactly. 
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(Jury present.) 

THE COURT: Mr. Light, and ladies and gentlemen,, 1 
before we commit this case to yon, there-is just one thing. 
Counsel has brought to »y attention, and I j 

thin* correctly as I recall it, that when 1 was summarizing 
the contentions having to do with the Pontiac commitment 
being removed from the books and the Eastern commitment bear,, 
substituted up here at Pandick Press, that I only summar- I 

ised the Government’s contentions and not those of Natelli j 
and Scansaroli. 

I think that is right. 

As you know, Scansaroli has testified that he 
vas not a participant in that discussion and I don't 
recall that any witness said to the contrary. So, there f ox.L 
he says he was not directly involved. 

j 

Natelli points to his testimony to the effect J 
that though he agrees that he first heard about Eastern 
in mid-August, and most significantly really in the early 
morning hours at Pandick Press, he didn't just lightly accej... 
this account, and he testified that he went back to Washing) 
ton from the Pandick Press business, that he asked for 
time sheets from Mr. Bushnell, who was an officer and 
account executive at NSMC, who apparently purported to be 
the NSMC account executive who obtained this commitment. 
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and that he looked into it very carefully before he approved 
the inclusion of the gross revenues from the Eastern contract 
in the figures for the proxy statement. 

As you know, the Government says that that 
evidence isn't persuasive at all. The Government argues that 
Buck’s testimony was that this was really decided at Pandick 
Press and that Natelli's testimony of his checking into this 
carefully is not to be believed and was not sufficient to 
carry the day on this issue. 

I need say no more. I think you understand both 
both of those arguments essentially. 

I am going to have the marshals sworn and then 
we are going to have you go out to lunch at the expense of 
the United States. Then you will return and take up your 
deliberations. 

While you are gone we are going to arrange to 
have all the exhibits put in your jury room so that yo u can 
refer to tnem as, and to the extent you wish, that is the 
Government exhibits and the defense exhibits. 

While you are at lunch I don't want you to 
deliberate at all. I want you to relax and enjoy your 
lunch. Then you come back. Only commence deliberations 
when you get into your jury room. 

MR. MARTIN: Could I see your Honor at the side 
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bar? 

the COURT: I would rather not. I don't know 
any reason why. 

MR. MARTIN: I would like to point out a matter 
in the transcript that reiates to what your Honor just 
advised the jury. 

THE COURT: Come up. 

(At the side bar.) 

the COURT: What is this weighty issue? 


MR. MARTIN: i believe your Honor advised the 

Jury that Mr. Duck testified that the decision on Eastern ' 

was made at Pandick. i would like to refer your Honor 
to — 

THE COURT: i didn't say that at all, Mr. Mart: 

I said that the Go-ernment argues. Now, it is not my 
lob to decide this case, and I believe I have been scrupu¬ 
lously fair. I said no such thing. If „ e are going to picl 

every detail apart in'this case, we are never going to get j 
where . 

MR.MARTIN: i am sorry, your Honor. I thought 

you said — 

THE COURT: i said the Government relies on 
the Buck testimony to argue that. i think that is a fair 
statement. I am onl\ making contentions. I am not 
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jamming the evidence now in particulars like this. I 
take it a little bit unkindly that you have to do this to 
me at this hour. I don't really think that is called 
for. If I thought I wilfully or even innocently misstated 
something, I would be the first to agree. 

I don't believe it. 

(In open court.) 

THE COURT: Before we go any further, ladies 
and gentlemen, it is my duty to excuse and say goodbye 
to Mrs. Immendorfer, Mrs. Spiro and Mrs. Aronson. 

Under our system it is required that you be excused at this 
point. I am sorry that you cannot remain through to the 
end, but I want to salute and thank each one of you. I 
think all the parties and counsel would agree that you have 
been valued participants who have listened carefully and 
have been here punctually, for which we collectively thank 
you and wish you God speed. You are now excused. 

(Alternate jurors excused.) 

(Two marshals sworn.) 

THE COURT: Now, ladies and gentlemen, you may 
retire in the custody of the marshals. As I say, you will 
first be taken to lunch. Do not begin to deliberate until 
you return from lunch. 

(Luncheon recess.) 
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AFTERNOON SESSION 

(At 3:50 p.m. a note was received from the 

jury:) 

'•Your Honor: Could we possibly have in writing 
the portion of your charge that pertains to material and 
false statements and knowingly and willingly.- 
(In open court.) 

the COURT: Gentlemen, have you seen this 

note? 

MR. MARTIN: Yes, your Honor. 

MR. STILLMAN: We have, your Honor. 

THE COURT: That note will be marked for iri* n - 

tification as Court's Exhibit 5 and included in the record 
as such. 

(Court's Exhibit 5 marked for identification.) 
(Jury present.) 

THE COURT: Mr. Lights and ladies and gentlemen 
we have your note. I am not entirely sure that I understa, 
you, so perhaps I better ask. 

There was a point where I talked to you about 
What you do when you come to decide whether or not a fact 
is material or what lea material fact within the meaning of 
the law and I aseum.. that that's the last part of what you 
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2 

want, is that correct? 


3 

You also asked me to talk again about knowinqly 


4 

and wilfully, what the law means by those words or that 


5 

phrase. 


6 

Of course, I talked a great deal about that in 


7 

various portions of my charge or instructions. What I 


8 

intend to do is read what I think you have in mind and 


9 

then I will ask you again to make sure I have covered 


10 

what it is that you wanted. 


11 

I am embarrassed to say that I rushed down 

[ 

12 

without my glasses. If you will just be patient a minute. 


13 

I will read I think a little bit better than I would 


14 

without. 


15 

I think, however, I can begin, even though my lav 

r 

16 

clerk is coming, I am sure. Let me repeat something. I 


17 

will instruct you once again, as I did this morning, on whai 


18 

a material fact is conceived to be by the law. 


19 

Incidentally, you asked if it was.possible that 


20 

you get this in writing. Under our system that's not 


21 

j 

possible. I will be obliged to orally do it again. 


22 

Let me repeat what I said this morning. I said 


23 

that in deciding whether a fact is material you are entitle< 


24 

to consider whether it is the kind of information that a 


25 

financial statement ordinarily contains in order to fulfill 
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its function of fairly presenting the flnanctal 

or data in regard to compMy or corpor , tion question j 

in our case, of course, NSMC. 

I also defined a material fact as follows: 

A material fact can be simply defined as one 
that would matter to a reasonable person in deciding whethj 
or not to purchase stock, such as shares of stock in NSMC, j 
that is to say, a fact the validity of which would concern ! 

8 reaS °" able PerSOn ln naki "9 his purchase or investment I 
decision about the company in question. j 

I went on to say that obviously a balance sheet ! 

or income statement or data is not supposed to contain all I 

Of the information a creditor or a potential investor or 

Stockholder might want to know or see in order to make an 

informed Judgment. The function of the financial statement! 

or an income statement is simply to present a basic summary 

of the companys essential financial position and its opera! 

tions and earnings for the time or period stated or in ; 
question. 

i 

m this regard I went on to say parenthetically 
that outside auditors such as Peat, Marwick, Mitchell of 
course have no responsibility for the operations of manage- 
ment of a company such as NSMC. 

on the other hand, an auditor must ascertain whe) 
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he is working on materials such as a proxy statement for a 
company that the financial statement in question, including 
such figures which are relevant or a footnote or footnotes 
that might be relevant contained therein, fairly present 
the results of the operations and the financial position of 
that accounting firm's client. Also an auditor must 
honestly believe that the financial statement is neither 
false nor misleading in respect to material fact as I have 
defined material fact. 

Now, am I correct in understanding that this is 
part of what you want in your note? 


JUROR NO. 1: I think I am at fault for having i 


been ambiguous. 


I 


THE COURT: No, no. That's all right. 

JUROR NO. 1: The area in question had to do witi 
the four points you outlined at the very end of your charge. 
THE COURT: The essential elements? 

JUROR NO. 1: Yes. 

THE COURT: That is what you would like? 

JUROR NO. 1: Yes. 

THE COURT: All right, sir. I will turn to the 


essential elements. 

As You stated, there are four essential elements 
which the Government, as it well knows, must establish 
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The first essential element is this, that NSMC 
filed a proxy statement wifi the SEC which was required 
by law so to be filed, and as I pointed out this morning, 

I do not believe there is any substantial issue about that, 
and indeed I will instruct you that since NSMC was a 
registered company, as the law defines that term, they j 
would be Obliged to file a proxy statement, as they in fact! 
did under the circumstances pertaining in September 1569. I 

The second essential element is that some state-j 
ment made in the proxy statement was false or misleading 
as to a material fact. Specifically, as you know from the 
allegations of count 2, the Government contends that there j 
are two portions or two statements in the proxy statement. 
Government's Exhibit 25, which are set forth verbatim in 
count 2, are false and misleading as to material facts. 

The third essential element is that the defend¬ 
ant made or caused to be made the false or misleading 
statement or statements. 

The fourth essential element is that the defend¬ 
ant in question in so doing acted wilfully and knowingly. 

Those are the four essential elements which the \ 
Government must prove beyond a reasonable doubt in order to 
support a conviction 

I 

I 

| 

l 

southern district court reporters, u.s courthouse i 








2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


i 

| 

I 


| 


Now, is there anything further that you would 
like repeated for you? 

JUROR NO. 1: Wilful and knowingly. 

THE COURT:. All right. Very good. 

I repeat what I said in substance this morning. 

In the context of this case, ladies and gentlemen, a 
defendant may be found to have acted wilfully and knowinqly 
only if he knew that a portion of the financial statement, 
such as the footnote or the financial data entries there 
that are alleged in count 2, was false and misleading. 

It is not enough to prove, in other words, that 
he was acting knowingly and wilfully if all the evidence 
establishes is that a defendant under question acted 
negligently or carelessly. I pointed out that although 
mistakes or negligence might give rise to a civil lawsuit, 
they do not constitute a sufficient basis for finding crimin 
or culpable conduct. 

A finding of an intention to include false or 
misleading information of material nature is required here 
in order to find that a defendant acted wilfully and 
knowingly. 

Good faith, that is to say, an honest belief in 
the truth of the data set forth in the footnote or the 
other entries which are alleged in count 2, would not be 
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proof of any knowing and wilful intention to do something 

misleading in the way of setting up entries or footnotes in 

these financial statements and thus support a criminal 
conviction. 

Now, it is true, ladies and gentlemen,'that in ai 
great many other portions of my charge I was in part t.lki,,j 
about knowing and wilfully. But that is the sum and sub¬ 
stance of it as I stated this morning. But again. I ask 
you, is there anyone or more of you who would like anything! 
more either on this subject or on some other subject in thi^ 
area, generally speaking? 

) 

Does that seem to be about it? 

All right, very good. You may retire once again 
and take up your deliberations. 

(At 4:12 P.m. the jury left the courtroom.) j 

MR. VELIE: Your Honor, I omitted to request it 
While you gave your portion of the charge, but it occurs 
to me now that a portion of your charge about reckless 
indifference is a portion of your charge having to do with i 

I 

what they asked about. j 

THE C0URT: that was in a sens, what j 

I «as trying to ascertain. There were a lot of thing, that'' 
bear on this peculiarly worded note. This is a typical 
problem, and I don't mean this in criticism of Hr. Lights 

southern oist «.ct court reporters U.s. courthouse i 
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2 

or a. _ other juror. But my view of the matter is that 

3 

what should be done is that the Judge should ask them what 

4 

they want and as best as he can respond to what they say. 

5 

They indicated at the end that they had nothing else they 

6 

wanted. Hence I stopped. There was a lot of material that 

7 

I could have gone back and repeated. Who knows, maybe 

8 

down deep in somebody’s mind you are right. But it didn’t 

9 

come out that way and there the matter must rest. 

10 

MR. VELIE: Thank you. I just wanted to give ua 

11 

the opportunity to do it. 

12 

THE COURT: I understand. 

13 


14 


15 


16 


17 


18 


19 
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(At 5:20 p.m. a note was received from the jury.i 
(In open court; jury absent.) 

THE COURT: Gentlemen, we have a note, which 

will be marked Court's Exhibit 6, rh* jury is on the way 
in. 

Let me briefly say that they want some testimony,' 
apparently about the Pontiac commitment and the substitu- j 
tion, so-called, of the Eastern commitment therefor. j 

I propose that we do this tomorrow. It will 
probably constitute the need for digging out exactly what ! 
they want. The is somewhat difficult for me at least 

to determine with any certainty exactly what they want. 

Rest assured you will have a chance to see it before anyth!,', 
of significance is done. i 

i 

(Jury present.) 

I 

THE COURT: Mr. Lights and ladies and gentlemen: | 

We have your last note, of course. 

1 j 

From what I understand, you are not about to 

reach a verdict very shortly this evening, if r, correct 
in that assumption, 1 propose to send you home with instruc¬ 
tions and have you come back in the morning, at which point 

we will endeavor to have read to you the testimony about 
what you seek. 

Now, taking U p the latter first, I gather that 
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what you would like is to hear and have reread to you the 


■ 

testimony of those witnesses who talked about the Pontiac 


4 

and the Eastern commitments down here at Pandick Press in 


( HI 

August of '69. 



My memory, for example, is that nr. Buck talked 


mm 

about this, Mr. Natelli, of course, Mr. Kurek, I believe. 


8 

perhaps others. 


n 

Would you like to hear their testimony on those 


« 

, 

subjects? Is that what you are really seeking? 


IB 

THE FOREMAN: Yes. 


n 

THE COURT: All right. 



Then here is what we will do. This will take 


■ 

some digging out, even though we are fortunate to have the 



transcripts here. It still will take some time. 


? 16 

What we will do is suspend now until tomorrow 



morning and we will start the morning with that. 



I'm going to ask you to go home, and I want you 



to keep, however, a couple of important points in mind. 


IS 20 

I'm sure they will be obvious to you and the importance 


hI 21 

thereof will be obvious to you. Nevertheless, they are 


?M 22 

worth stressing briefly. 


gp 23 

First of all, when you go home now don't talk 



about this case or particularly about your deliberations or 


^1 

any part of them with anybody. That means family, friends. 

• 


SOUTHERN OISTR.CT COURT REPORTERS, U.S. COURTHOUSE 

FOLEY SOUARE. NEW YORK. N Y CO 7 4SS0 



/ 





1 


gawe 


2405 


2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 


17 



19 

20 
21 
22 

23 

24 

25 


whatever. Your delioerations are your business and your 
business alone. Nobody else should know about them. 

And then tomorrow when we complete this reading 
of the testimony which you seek, you should go back, take 
up your deliberations of course exactly where you left 
off. In short, put the case entirely out of your minds, 
out of your thoughts, out of your words when you go heme 
until you return tomorrow morning. 

I 

Second of all, and I stress I have absolutely 
no reason whatsoever to think that this will happen, but 
a word of caution, nevertheless, maybe in order. 

If somebody approaches you and asks you anything' 

' j 

about this case, you put them off and refuse to say any- j 
thing. Now, I mean that. I don't think anybody is going 
to do this, but I just want to be excessively cautious and 
tell you that that's the way to handle that if it should 
occur. More than that, if anybody should try to approach 
you over the evening recess, I would like you to tell me 
about it privately tomorrow. Again, however, I don't thim. 
anybody is about to approach you as you go to and from you;: 
homes between tonight and tomorrow morning. j 

All right. I'm going to ask, if you will, to 
come back to your jury room tomorrow morning at 9:30. 

I'm hopeful that the lawyers will be able to assist the 


I 
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reporter in digging out the portions so we can read it to 
you without any delay. 

Have a very good evening. See you tomorrow at 
9:30. Incidentally, when you come in at 9:30, go first to 
your jury room. I will be here. We will get you in a few 
minutes thereafter when we are ready to read the testimony. 
All right, have a good evening. 

(Jury excused until November 14, 1974 at 

9:30 a.m.) 


THE COURT: Gentlemen, obviously this note, in 
substance, you know what they mean by it appare ly. 
However, it is a two-page note and it is certainly to be re 



by you now. I wish you would do that. 

Second of all, I'm going to mark as a Court's 

Exhibit a letter which I wrote at the request of Juror No. 

Mr. Charles Hajek. You remember he's an employee of Con 

Ed. He was concerned I’-hat his supervisor thought that he 

-Pro li'cx 



I 


might be on a hwMMc rather than sitting in our jury, and 
I have written the great man a letter to assure him that Mr. 
Hajek has been very busy and still is. That will be markeA 
as a Court's Exhibit, and of course, is available for your 
scrutiny if you care to read it. 

Now, I would suggest that perhaps now you could 
spend a little time. I think I was accurate as far as I 
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went, but it may have been some other witness testified 
about Pontiac and Eastern, but I believe it was Kurek, 

Buck and Mr. Natelli essentially. 

Am I wrong? 

MR. VELIE: Your Honor, Mr. Scansaroli was aske-H 
about the subject and my recollection, of course, is that 
he denied any knowledge that it hapnened. 

THE COURT: That's right. 


I 


I 

I 

♦ 


I 


t 

i 


i 


MR. VELIE: I believe that that is relevant 
material in this area as well. 


THE COURT: Thafmay well be. 

I would suggest that the three witnesses they 
really want to hear from what they said when they were jus | 

here were the three named, if there's anybody else, of 
course. 


Now, I have a full set of transcript here. You J 
all have a set. I would suggest that it might be a oood I 
idea if you came in about 9 o’clock tomorrow morning, or 
would you prefer to do it now? 

I don't care. ! 

MR. MARTIN: Your Honor, why don’t we diq it out' 

i 

tonight and meet with you at 9:15 and we will have it. 

THE COURT: I'll be here. Pine. Very good. 

| 

(Court’s i.xhibits 5 and 6 narked.) 
fAdjorunment wtaken to November 14, 1974 at 9:15 a 

i 

I 
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2 

UNITED STATES OF AMERICA ! 

i 

! 

1 

3 

i 

vs . 

j 

4 

ANTHONY NATELLI 


1 

5 !| 

1 

1 

JOHN SCANSAROLI 

1 

1 

November 14, 1974 

1 

6 

’ 7 

9:15 a.m. 

i 

i 

i 

• 

8 

(In the robing room.) 

1 

i 

i 

i 

9 

MR. VELIE: Your Honor, the Government proposes 

i 

j 

10 

a little bit more reading than Mr. Martin wanted to have 

| 

1 

l 

| 

11 

read. I think probably the simplest way to do this is I'll 

! 

i 

i 

12 

say what it was that I had in mind by witness and Mr. 

i 

1 

.3 ! 

Martin can say what it was he had. We have a transcript 

1 

1 

14 

here. I think it would be a good thing if you took a loo'< 


15 

at it. 

i 

1 

16 

Kurek'a direct, I propose reading from 255 to 2f 

i 

>. 
i 

17 

which covers the Pandick Press incident, and his cross 

i 

! 

18 

examination at pages 539 to 545, 547 and 548 and cne little 

t 

i 

19 

piece of his redirect, page 572. 

i 

i 

20 

Mr. Martin has some different ideas about Mr. 

i 

• 

21 

Kurek. 

i 

22 

THE COURT : This would be what day? 


23 

MR. VELIE: I have it right here, your Honor. 

i 

i 

24 

MR. MARTIN: Judge, it might help the discussion 

! 

i 

25 

if I simply stated my basic position. 

! 

1 
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It seems to ms that the jury has sent in a note 

I 

indicating a confusion as to a particular issue in which th>. 
said, could we hear just enough pertinent testimony to 

i 

clear this up. 

i 

THE COURT: In thrust I agree with you. 

I 

I 

MR. MARTIN: It seems to me that the question 
they ask, the pertinent testimony, there are two ways of 

I 

l 

doing this. 

I 

» 

THE COURT: First of all, my recollection is ; 
that Kurek went into this and really can’t be ignored. 1 < 

i 

assume you agree. 

I 

MR. MARTIN: Yes. 

i 

THE COURT: What is it that there is the 
difference about? 

MR. MARTIN: Your Honor, I think the transcript J 

J 

relating to the question that they asked, which is, was th.t 

I 

decision made at Pandick Press or was it made the followin 

i 

week, is found solely in Kurek '3 cross from 539, line 72, 
to 541, line 23. 

THE COURT: In other words, you would like to 
limit Kurek to cross only? 1 

MR. MARTIN: That's right, your Honor. 

i 

THE COURT: You would start at the bottom. You J 

i 

don't want to go ir •0 this thing about diversified data? 
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MR. MARTIN: Line 22, your Honor. 

i 

THE COURT: Right. 

(Pause.) 

MR. MARTIN: I was ending at 541, line 23. 

THE COURT: There's no doubt about that? j 

MR. MARTIN: There are two possible ways of doii.d 
it. We can try to go into everything said about Eastern ! 
and Pandick. Mr. Velie will only want all direct and I'll ! 
want all kinds of cross. What I'm proposing, your Honor, I 
I think the portions that deal directly with the questions 


12 

asked by the jury. I 

II 

have calculated it out. . Doing 

i 

! 

13 

one way 

you come ip with 59 pages of testimony, doing 

i 

it | 

l 

14 

the way 

I suggest you 

i 

come up with 12 pages of testimony. 

15 


MR. VELIE: 

I would like to respond to that. 

16 


THE COURT: 

Wait a minute. Before you do 

l 

let 

17 

me have 

back the part that you — 


18 


MR. VELIE: 

255, your Honor. 

1 

• 

| 

19 


THE COURT: 

Continuing over to what page? 

1 

i 

• 

20 


MR. VELIE: 

It goes to 263, eight pages. 

i 

1 

21 


(Pause.) 


j 

22 


THE COURT: 

255 to what? 

! 

i 

1 

23 


MR. mRTIN: 

263. 

| 

| 

24 


MR. VELIE: 

263, your Honor. 

| 

25 


THE COURT: 

If this is the dispute, I think 

1 

that 

i 

1 
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would like to look one more time at the note. 

MR. MARTIN: That's our copy of it. Judge. w Q 

wrote it out. I think it is important to consider what 
the jury asked. 

THE COURT: Thank you very much. 

Well, I can see your Interpretation of the note 
Mr. Martin, and I can see a number of other possible inter 

pretations, but I believethe Government is entitled to h,v 
this read. 


First of all, I'm not entirely sure that the 
jury wants to exclude what Kurek said on direct at all. 

second of all, i fee i that there's a real ambi¬ 
guity in the record as to just what happened on this. I-m 
not accusing anybody of misstating or being a liar or 
anything like that. That's not my function. 

It is just that the way it came out, it is verv 
hard to ton when you think about all of this just when th. 


agreements were made and what happened later in Washingto 
when the accountants went back and the management people 
went back, i don't think that it is at all unfair or 
prejudicial to anyone to try and answer that. 

As a matter of fact, when we get through I am 
going to follow my usual practice and flatly ask the jury, 
does that cover it? is there anything else that we may h e 
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2 

3 

4 

5 i ! 

6 | 

7 

8 ! 


9 
10 
11 
12 

13 

14 


I 

17 

18 

19 

20 
21 
22 

I 

23 

24 ! 
25 I 


overlooked that you can think of? xj so, plea-e say so. 

SO I will rule in favor of Mr. Velie on this 

one. 

• i 

» 

MR. MARTIN: Your Honor, if that is the ruling, ; 
that we are going into a broader matter than I had proposed! 
then there are obviously additional lines of cross examine ! 
tion that I would want covered in that. ! 

i 

THE COURT: I'll tell you what we will do. Herej 
it is 9:30 already. You are talking about Mr. Kurek? • 

MR. M\RTIN: That's right. 

i 

MR. VELIE: I think we may actually be very clo*. ! 

I 

to agreement on this. 539 to 548? 1 

i 

MR. MARTIN: 515, line 21 to 519, line 16. 

j 

(Pause.) 

j 

MR. MARTIN: Velie has no objection to that. 

Then 534, line 1 to 535, line 5. 

! 

THE COURT: Wait a minute. Line 1 on 534, the 
question was objected to and sustained. 

MR. MARTIN: Starting under that, your Honor. 

THE COURT: I don't see any point in that. 

What else is there? 

MR. MARTIN: 534, starting under that, to 535, 

line 5. 

j 

THE COURT. I don't see any objection to that. 
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MR. MARTIN: Then 539, line 22 to 541, line 23. ' 

MR. VELIE: I thought you should go from 539 
essentially to 548. There's a break for colloquy. 

That's giving you more of your cross examinatio, 
than you wanted. 

MR. MARTIN: it could go further. I'm happy to 
stop at 541, line 23. 

the COURT: I don't see any objection to that. 

I think that's very pertinent. 


624, line 6 to 12. 

Before we go to 624, I'd propose 


MR. IfVRTIN: 

MR. VELIE: 
that we go to 548, 

(Pause.) 

the COURT: Excluding all the colloquy and ' 

rulings, I would agree you could go to 548, although j 

actually most of it is colloquy. 1 

j 

MR. MARTIN: Mos* of it ie vj — _ - . 

“ or it is him say ng he doesn'.. ; 

kn °“ ab ° Ut thin9S ' Particularly in light of what the jury j 

ashed, l would not like to confuse them by going further. I 

THE COURT: I don't think that's the point. We ! 

can't restructure witness' remarks. The jury has picked J 
filter just this kind of thing out in my judgment. There- \ 
fore, I would say let's go to 548. ! 

What els . Mr. Velie? is that it? ' 
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2 


MR. VELIE : 

1 

I think that's it except for Mr. 

3 

Buck. 


* 

w 


THE COURT: 

I thought you agreed on Mr. Buck. 

5 


MR. MARTIN 

: Your Honor, I had the same thrust j 

6 

before. 

In view of your Honor's ruling as to Kurek, 

1 

7 ! 

then I think we go back, 651, line 10 to 655, line 7. The \ 

8 ! 

cross would be 672, line 13 to 683, line 4. There's agree-! 

9 

ment on 

i 

that, your Honor. 

i 

10 


THE COURT: 

i 

Is there anyone else beside Mr. Bucl : 

11 


MR. VELIE: 

1 

Mr. Natelli. 

i 

12 


MR. MARTIN 

i 

: And Mr. Oberlander. 

• 

13 

I 

THE COURT: 

I assumed you agred on those. 

14 

i 


(Pause.) 

i 

! 

15 


MR. VELIE: 

Your Honor, there's a slight disagr* ± 

16 

nent between Mr. Martin and myself respecting three pages 

17 

i.n which 

Mr. Natelli 

says that he heard of Eastern before 

18 

he went 

1 

to Pandlck Press. It is 1913 through 1916. 

19 


THE COURT: 

Yes, I remember that. 

20 


You think 

that should be excluded? 

21 


MR. VELIE: 

Yes, your Honor. 

22 


THE COURT: 

No, I disagree. 

23 


MR. MARTIN : 

1913, line 23 through 1931, line 10. 

24 


THE COURT: 

Is the jury here? 

25 

- 

THE CLERK : 

Yes, your Honor. 

1 

1 



i 
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2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 


< 


I 


ii 


16 

17 ! 

18 | 
19 

20 

21 

22 

23 I 

24 

25 


MR. VELIE: I end at 1930, M r . Martin ends at 
1931. Your Honor will recall that speaks only to a ques¬ 
tion and answer about whether he intended to defraud any¬ 
body about Eastern. 

THE COURT: I don't think we need that. We all 
know what his testimony is on that. 

I 

MR. VELIE: i think the actual testimony on the j 

subject — 

I 

MR. MARTIN: The only question I would add your j 
Honor, "at the time the conclusion was reached, did you 

believe it was appropriate for the company to record the 
commitment." 

i 

"Answer. Yes, sir." ! 

I 

THE COURT: Did you believe it was what? 

MR. MARTIN: Appropriate for the company to ! 

* 

record it. 

THE COURT: That is permissible. 

» 

I 

t thought this was all agreed. You told me the i 
only conflict was Mr. Kurek. 

i 

What was all this time invested last evening? ' 

MR. STILLMAN: We were working independently. i 

That's what happened. j 

THE COURT: I see. 

MR. MARTI..: Your Honor, I think there is some J 
question as to whet ..>ror not all this cross from 2047 to 
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2055 should be concluded. 

MR. VELIE: 2059. All it really excludes is a | 

few pieces of colloquy. I have it available for the Court j 

i 

It amounts to about ten or 12 pages, I believe. 

THE COURT: What's the dispute here? ; 

MR. MARTIN: The dispute is, your Honor, whether j 
or not it is appropriate to include, given this request, 

I 

all of these questions, while Scansaroli was in the room, 

I 

Scansaroli was this, Scansaroli was that. This is a ques- 1 
tion directed to Mr. Natelli's decision. 

i 

MR. VELIE: I'm not so sure of that. 


MR. STILLMAN: The language is so completely 
clear on that. 

THE COURT: Gentlemen, that's not the point of 

v 

this exercise. We are not here to make the decision in 


i 

j 

i 

i 

l 

i 


this case. The defendants have a jury here for that pur¬ 
pose, so does the Government. 


MR. STILLMAN: I appreciate that, your Honor. 

THE COURT: I'm going to allow this. 

I 

MR. STILLMAN: May I just note most respectfully. 
Judge Tyler, my objection to that on the ground I don't 
think that in any way sheds any light on the specific 
request that the jury has asked for. 

THE COUP r: Mr. Stillman, I will say to you whaij 


SOUTHERN OIS1 ICT COURT REROUTE**, U.S. COURTHOUSE 
EOLE» UA*T. Sri* V I,.. N r rij ’ I ,> 















gawe 


2417 


I said earlier, I do no t regard juror, notes, which are 
to me succeptibie of several constructions, to be read 
narrowly, i do not-think anybody is prejudiced by this. 

I do not think that this is a fruitful exercise. Exception, 
to your Client. Bring the jury in. 

MR. MARTIN: We iust *.— . 

] st naxe to get agreement on tl ». 

last matter which is Oberlander. j 

THE COURT: Let me suggest to you, when we come j 
to Oberlander, if there is still a disagreement, we will 
come to the Side bar. I want to get the jury going. 

(In open court, jury present.) 

THE COURT: Good morning, Mr. Lights and ladies ; 
and gentlemen. 

I 

The process of marking the pages and helping the j 
reporter for the starting and ending points still goes on. ! 
but they will be finished in a second. i 

I 

I 

(Pause.) 

I 

I 

the court: Mr. Lights and ladies and gentlemen.I 
Mr. Hillman will start with the reading of the excerpts „hi.|, 
wc believe applies to your request. He will read first 
from the portions of the testimony of Mr. Bernard Kurek, tij, 

1 believe from the testimony of Mr. Buck, then from the ! ' 

testimony of Mr. oberlander and I think last from the test.: j 
mony of Mr. Natalli. 
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(Record read.) 


MR. VELIE: Your Honor, the defense and the 
Government both agree that Mr. Natelli referred to in the 
last two questions must be a typographical error. It is 

l 

Mr. Kelly who was being asked about it, did Mr. Kelly 
bring that down and so on. Why don't we reread it with 

i 

Mr. Kelly's name. 


(Record read.) 

i 

MR. MARTIN: Your Honor, there is something whicij 
I think should be added on that pace. ! 

I 

THE COURT: Again, I can't respond because I 
don't have the transcript. 

i 

MR.I^RTIN: Line 17, same page, through line 20 i 

i 

THE COURT: In other words, you want to add lim j 

I 

13 through 21? L 


MR. MARTIN: That's right, your Honor. 
THE COURT: All right. 


MR. VELIE: As long as you have the transcript, 1 
would you please take a look at page 572 between lines 3 at. ) 


THE COURT: Gentlemen, we spent a great deal of 
time on this. I thought we had come finally to an agreemeni 
Looking back at this point I don’t think is very helpful. 
Let's complete what ve are doing at 624. Then if you feel 
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2 

something has 

been omitted, at the end of the reading 

of 

3 

Kurek 

we will 

discuss 

it. 

! 

i 

i 

4 


(Record read.) 

1 

5 

| 

THE 

COURT: 

You want to consider something 

i 

back'- | 

6 

I 

I 

MR. 

VELIE: 

Yes, your Honor, page 572. 

i 

j 

7 


THE 

COURT: 

Did you hear that, gentlemen? 

1 

I 

8 


MR. 

VELIE: 

572. 

1 

| 

9 


THE 

COURT: 

Line 4 through 15, I think. 

1 

i 

10 


MR. 

VELIE: 

Yes, your Honor. 

i 

i 

i 

11 


MR. 

VELIE: 

1 

i 

Mr. Martin says he has no objection 

12 


THE 

COURT: 

Yes, I see the point. 

i 

j 

13 


MR. 

VELIE: 

Thank you. 

1 

14 1 


(Record read.) 

• 

15 


MR. 

MARTIN: 

Your Honor, I think we should 

i 

go tv>. 

16 

Mr. Oberlander 

before 

we begin Mr. Natelli. That was 

the 


order at the trial. There are one or two pages to be 

worked out on that at the side bar, which should take us o.' 1 

I 

a minute. I 

I 

THE COURT: All right. j 

(Pause.) 

THE COURT: All right, gentlemen. 


Are you read -, 


now? 


MR. VELIE: We have all agreed, your Honor. i 

i 

THE COURi; I thought you disagreed. I'm sorry. ! 
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MR. VELIE: Not at all. 
THE COURT: Very good. 
(Record read.) 
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THE COURT: 
MR. MARTIN: 
MR. VELIE: 
THE COURT: 

are you satisfied that 
wanted covered? 


Are you satisfied now, gentlemen? 
Yes, your Honor. 

Yes, your Honor. 

Mr. Lights and ladies and gentlemen I 
we have covered everything that you ! 


All right. I see you all nodding. 

Therefore, I win ash you i, you retire once ag 
and take up your deliberations. 

(At 11:05 a.m., the jury left the courtroom.) 

(At 12:05 p.m. a note was received from the 

jury:) 


"Your Honor: We cannot agree." 

(In open court.) 

THE COURT: Gentlemen, before we call the jury 
in, are there any views that you want to express in respect 
to the last note received from the jury? 

MR. MARTIN: If I may, your Honor, I would 


renew the suggestion that I made, if your Honor is coins ; 
tell the jury to go backed deliberate, perhaps it would bJ 
appropriate before they do that to send them out for lunch.• 
so that the jury does not get the Impression that any 
pressure is being placed on them at this time. j 

THE COUR) All right. I will be glad to consieI. 
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2 

that. 

1 

3 

MR. MARTIN: Also, your Honor, I would like you 

4 

to consider another matter that relates to the testimony , 

5 

read this morning and one of the Government's charts. 

6 

which does have a label on it that Is misleading on that 

7 

! 

specific issue, that is, the last chart which summarizes 

8 

all of the contracts on the books, and then it says Easter 

9 

and the notation on that is "booked 8-15.^ That notation 

I 

' 10 

to be more accurate, would say "information taken from r 

11 

schedule of Mr. Oberlander which bears the date 8-15.: 

12 

THE COURT: I think this point was made clear 

13 

1 

to the jury. Second of all, I point out to you it in a 

14 

little late to be concerned about that. Third of all, * 

15 

have carefully and not idly instructed the jury that if th» 

16 

didn't feel that any entry or any portion of one of thesr 

17 

1 

1 

charts was based squarely on direct evidence in the case th* 

$ 

18 

i 

would be free to disregard it. 

19 

l 

So I am not about to reargue and remodify past 

20 

events of that kind. Exception to your client. 

21 

Now, let's turn to the matter at hand. That is ! 

i 

22 i 

i 

what concerns me. Mr. Velie. 

i 

23 

1 

MR. VELIE: Yes, your Honor. The jury hasn't 1 

24 

* 

been working very long. j 

1 i]\ 

25 

j 

THE COUR*, . I agree with that. No argument the; .< 

i 


1 
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! 

i 

What is it you — J 

MR. VELIE:, It seems to me that ar Allen charge | 
may be a help to them in understanding what their role 
might be in coming to an agreement, how to go about dis- 

1 

cussing things with each other in the jury room. I 

i 

THE COURT: All right. 

MR. VELIE: I would also ask the Court to con¬ 
sider either now or later, if the jury finds that they are ' 

i 

having difficulty agreeing, that we ask them if they have ! 
reached a partial verdict as to either defendant or as to 

*■* i 

either specification of fraud as to either defendant. i 

i 

THE COURT: I am not so sure but what they have 

I 

answered that already. I don't think we can assume they 

i 

have agreed on part of the case. That isn't what they say ! 
at all. 

j 

Mr. Stillman, do you wish to say anything? 

i 

MR. STILLMAN: I adopt what Mr. Martin has 

i 

suggested, your Honor. I do object to what Mr. Velie has j 
suggested. 

THE COURT: I could sort of anticipate that. I ' 
am more interested in any views you may have on your own. 

MR. STILLMAN: I think Mr. Martin has expressed ! 
my views, your Honor. I think, as your Honor characterized 
it, a modified Alle:s charge at this stage of the game would 
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^ in order. I thin* the lde# of lunch£on ^ th£s£ ^ 


is also probably a good Idea Just to give thee a chance to 


take a deep breath and without coding at each other. 


THE COURT: All right. 


MR. VELIB: Your Honor, perhaps the thing to do 


to simply ask the foreman if they have a preference about 


lunch. Maybe they can help us. 


come in. 


the COURT: All right. W e will have the jury 


(Court's Exhibit 7 marked for identification.) 


MR. MARTIN: i don't know what your Honor's mod: 


fied Charge is. I certainly hop. that it would be simply 


United to the fact that you would like then to continue 


their deliberation, without a great deal nore from the 


Allen case. 


THE COURT: All right. 


(Jury present.) 


THE COURT.- Mr. Lights and ladies and gentlenen. 


have your note. I propose to ask you to continue to 


deliberate. I point out to you, which I an sure you under 


stand and recollect, but it nay be worth noting, that you 


really haven't been deliberating very long. 


Second of all, I point out to you that there 


— r 

doesn't seem to be < ;v indir**__ - 

<..y indication so far as I can see, tha«. j 
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I 


the parties have not brought before you just about e«? much 

i 

evidence as could be brought before you or that they have j 
overlooked any arguments or that if we were to have the 
case reviewed for us here that anything more could be 
brought to bear of any particular substance one way or ano-.lL 
that has not already been brought to bear. 

Of course, as you know, the parties would like 

I 

a resolution, if possible, of their controversy. 

i ■ 

I 

You understand all that. I point out to you 

that while the verdict of you the jury should represent ' 

» 

the opinion of eachindividual juror, it by no means follows, 
that opinions may not be changed by conference, robust 
discussion, indeed, even argument in the jury room. The 
very object of the jury system is to secure unanimity by a • 
comparison of views and by discussion and argument among 
the jurors. | 

i 

• 

It certainly cannot be the law that each juror 
should not listen with deference to arguments and with a dis¬ 
trust of his own views, his own judgments, if he finds that I 
a substantial number of the juror members with him take a 

i 

different view of the case from that which he or she takes. J 

It cannot be that each juror should go into the ! 

» 

jury room with a blind determination that the verdict shall 
represent his or her opinion of the case at the moment or 

i 

I 

I 

i 
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that h. or she should close his or her ears to the argu 

rants of others who are equally concerned, honest and 
intelligent as himself. 


Keep in mind that at all times no juror is 
expected to yield a conscious conviction he or she may hav 
as to the weight or effect of the evidence, but remember 
also that after full deliberation and consideration of all 

01 hE evi<ienca “ is V-°« duty to agree upon the verdict 
it 1 can do so without violating your individual judg- 
ment and conscience. « 


Now, I think it might be very heloful if we had 
the marshal escort you to luncheon now, give you a chance 
to get a breath of fresh air on a nice day, have a nice 

lunch, I hope, and then I am going to ask you to com. back 
and resume your deliberations. 

we all know how conscious, thoughtful and atten,[ 
tive you have been, and we understand your note, but 1 am j 
going to ask you to continue to deliberate. I have confi- j 
dence that you will keep in mind these instructions I just 
gave you and think about it. discuss it. Try to view the 
evidence as a whole, try to view my instructions of , 

law as a whole. I m confident that you will be able to j 

agree on a verdict as to one or both of the defendants. j 

very god Yes, Mr. Lights. 
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! 

JUROR NO. Is Would you be kind enough and 
would it be in order to ask you to once again explain the 
term "kn’owing." 

I 

THE COURT: It certainly is very much in order j 

I 

and I would be more than happy to do that. i 

i 

In the context of this case, ladies and gentle- r 
ment, a defendant may be found to have acted wilfully and 

I 

knowingly only if he knew that a portion of the financial 

I 

statement, such as a footnote or some other entry, was 
false and misleading. It is not enough merely to establish I 

i 

I 

that a given defendant acted negligently or through error 
or mistake. 

I 

l 

A finding of an intention to include false or 
mis fading information of a material nature in required. 

i 

Good faith, that is to say, an honest belief in the truth 

» 

of the data set forth in the relevant footnote and entries 1 

I 

in the proxy statement, would constitute a complete defense I 

! 

here. 

I 

! 

In this connection, I point out to you that the ! 

I 

prosecution is not required to prove the making of the 
alleged false or mii-’sading statements or the defendants 
knowing, and intentional participation therein by direct 
proof, that is to say, by direct evewitness evidence or the 
like. 
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Such elements obviously nay be Droved by circum- 

I 

stantial evidence, by such inferences, in other words, as ru;4 

* *1 

naturally and reasonably be drawn from all of the facts 
and circumstahces introduced into evidence. 

i 

While I have stated that negligence or mistake 

i 

not constitute guilty knowledge or intent, nonetheless, 

» 

you are entitled to consider in determining whether a defei,.* 

I 

ant acted with intent or knowingly if he deliberately 
closed his eyes to the obvious or to facts that certainly i 
would be observed or ascertained in the course of his 
accounting work or whether he recklessly stated as facts 

I 

matters of which he knew full well he was ignorant. 

i 

If you find such rackless deliberate indifferent.i 
to or disregard for truth or falsity on the part of a 
defendant, the law entitles you to infer therefrom that thtq 
defendant wilfully and knowingly filed or caused to be fil#.i 
false financial information with the SEC. But such an 

) 

inference, of course, must depend upon the weight and 
credibility extended to the evidence of recklessness and ; 

indifference. » 

i 

As stated, ordinary or simple negligence alone ! 

would be insufficient to support a finding of guilty knowl* •, 
or wilfulness. j 

I 

I 

Now, you emember I said n good deal more. I 
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j ^ • < v *t 


1 

2 

3 

4 

5 

6 ! 

7 

8 
9 
10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

I 

20 | 

I 

21 

22 

23 

24 

25 


went on to discuss, for example, in thi 3 general area 
the question of whether or not a given defendant conformed 


with or followed generally accepted accounting principles 
and what weight that might bear in making this determina¬ 
tion of wilful and knowing conduct. 

If you would like, I will repeat all that. 

Have I convered, Mr. Lights, what seemed to be 
on your mind, sir? 


JUROR NO. 1: Yes. 

THE COURT: Is that all right? 

JUROR NO. 1: Yes, sir. 

THE COURT: All right. If there is anything 
else that occurs toyou in my charge that you would like me 
to repeat, why, don't hesitate to let me know. But I think 
now is a good time, unless you have something else on your 
mind, for you to go outto luncheon. Keep my remarks of 
a moment ago about the obligation and concerns of jurors 
in your deliberations in mind when you return from lunch. 


Very good. 

Marshal, would you escort the jury to lunch. 
(The jury left the courtroom.) 

THE COURT: Any exceptions? 

MR. MARTIN: Yes, your Honor. I want to except 
to your Honor's inclusion of the reckless /(regard language 
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in the charge, as I did at the time it was given, your 
Honor. 

THE COURT: Yes. Exception to your client. 
Anything else, gentlemen? 

MR. STILLMAN: I join in that, your Honor. 

THE COURT: All right, sir. I think that shoul. 

be made clear of record. Good for you. Exception to you: 
client. 

Now, I would judge that if you could all be 

back a few minutes before 2 that would seemingly be about 
right. 

MR. MARTIN: Thank you, your Honor. 

MR. VELIE: Thank you, your Honor. 

(Luncheon recess.) 
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5 

6 

7 

8 
9 
10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


i 


I 

I 


AFTERNOON SESSION 

I 

(In open court. Jury roll called — all presen‘:|j 
THE CLERK: Mr. Foreman, has the jury reached 

} 

a verdict as to each defendant? 

| 

'THE FOREMAN: Yes. 

I 

THE CLERK: How do you find as to Defendant |. 

( 

I 

Natelli? ' 

i 

THE FOREMAN: We find Natelli guilty. 

THE CLERK: How do you find as to Defendant 

Scansaroli? 

THE FOREMAN: Guilty. 

THE CLERK: Members of the jury, please listen 

I 

to your verdict as it now stands recorded. You say you 

. • I 

find the defendants Natelli and Scansaroli guilty and so sa*, | 

j 

you all? 

MR. MARTIN: May we have the jury polled, your [ 

Honor? 

I 

THE COURT: Yes. 

THE CLERK: Members of the jury, listen to your j 

i 

verdict as it now stands recorded. 

I 

You say thatyou find the defendants Natelli and i 
Scansaroli guilty. 

i 

(Each juror, upon being asked "Is that your 

verdict," answered in the affirmative.) I 

i 

i 
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THE COURT: Mr. Lights, and ladies and crentlemei 1 
I want to wish you well and to thank you for your service, 
we weren't able to complete quite as quickly as we hoped 
and told you we planned when we started. 

I 

I realize that this has been not entirely 
easy for any one of you. Somehow I have had the sense in 
getting to know you through some sort of osmosis in recent 

weeks that you are a most agreeable and punctual and atten- ‘ 

» 

tive jury. I mean this. It isn't just for the record. I 
just had a sense of pleasure in working with you. I would 
hope that I could work with you again. Perhaps that is 

something that you just as soon avoid, but I really mear. 
it from my viewpoint. 

This has been high public service. It is a 
matter of great importance that jurys participate in ou* 

I 

system. Quite frankly, though I am a professional judge, :' 

I 

would not like to see the system be a system in which noboc^ 

I 

but lawyers and professional judges had the say in these 
cases. 

( 

I salute you and wish you godspeed in your 

i 

separate endeavors as I say qoodbye. I 

(Jury excused.) I 

j 

THE COURT: Gentlemen, I an fixing December 27 i 
at 2:15 o'clock in inom 1105 in this building for sentence.] 


I 

I 

I 
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2 

! 

I take it that the bail arrangements, whatever ! 

t 

3 

they may be, can be continued without opposition from the j 

4 

prosecution. 

i 

5 

i 

MR. VELIE: Yes, your Honor. 1 

6 

THE COURT: All right. Is there something you ! 

7 

want, Mr. Martin? 

8 

1 

MR. MARTIN: I just want to have until that timi, 

9 

also to make any motions that we are entitled to make. Is 

10 

that agreeable, your Honor? Or to a week before that time i 

11 

THE COURT: Did you hear that, Mr. Stillman? 1 

12 

MR. STILLMAN: I did, your Honor. I would like 

13 

to have those motions returnable at some time before that t. 

1 

i 

14 | 

that it doesn’t set up a crowded day. 

i 

1 

15 1 

THE COURT: There is ample time. I put the mattui 

16 

over quite a long time because of the holidy season. I 

17 

expect to be here, but as you know, there did seem to br* j 

18 

some sense to putting this beyond Christmas, for obvious 

i 

19 

human reasons. I would be willing to have the motions 

i 

20 

orally or in writing, as you choose. Would you like to hav« 


21 

them on the previous Friday, which would be the 20th? 


22 

MR. MARTIN: Your Honor, can you extend the time 

i 

i 

t 

23 

and give us a little time - we have the other on. motion 

1 

i 

i 

24 

that is still pendina. i 


25 

1 

THE COURT: I am going to rule on that right now. 



1 
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I am interested now in other motions. I sugoesi 
the 20th, in which case I would ask you to serve and file 
your papers ten days in advance thereof. 

MR. MARTIN: Fine, your Honor. That is agree- 

m 

able. 

THE COURT: Do you want to do it orally? You 
certainly can. 

MR. MARTIN: That is agreeable, your Honor, 
will serve on the 10th and have it on the 20th. 

THE COURT: I repeat, in addition to the time 
sequence, if you would like to do this orally, I would hav. 
no objection, so long as you notify Mr. Velie ten days ir 
advance so he can answer you orally. 

MR.MARTIN: Fine, your Honor. 

THE COURT: Either way. 

MR. STILLMAN: I seem to have my calendar foulev. 
up here. What is the date that you have fixed for senterw 

MR. MARTIN: The 27th. 

THE COURT: Motions on the 20th. 

MR. STILLMAN: Motions on the 20th. 

THE COURT: 2:15 o'clock, again, the same room, 
1105. Serve your papers on Mr. Velie's office no later 
than the 10th, or if vou want to do this orally notify him 
in substance what yc., are raising so that he can be respon- 
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sive on the 20th. 

Now, there is pending a motion of the defense 
to dismiss because of the publicity which pertained in an 
article in the (fell Street Journal. I need not delineate 
it any more here. You know what I am talking about. I 
deny that motion. 

First of all, I know of no case authority 

I 

squarely in point, although I am aware of the obiter dicta 
in the cases which the defense brought to my attention. Bu|. 


I do not believe that those dicta are sufficient unto the ! 
event here, most particularly because I do not think there j 
is a shred of evidence that that article came to the atten j 

i 

tion directly or indirectly of the jury which tried this c.j.w 

i 

and I base that, of course, upon the voir dire of the jury | 

I 

which was conducted some days after the appearance of 
that article. 

I 

I decline also to hold an evidentiary hearing OiJ 
the matter, for a number of reasons, most particularly 
because of what I just stated, that either version one 
takes, that of Burton or that of the reporter who write 
the article, I do not think that that event or that arti¬ 
cle infected the jury at all in our case. 

Therefore, it seems to me to hold an evidentiary! 
hearing in a busy court like this would be an improvident i 
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2 

waste of court time and manpower. The defendants, of 

3 

course, collectively, have an exception to that ruling. 

1 * 

4 

Now, even though I have made that ruling I am 

5 

still going to think about what other steps, if any, perha, | 

6 

ought to be taken by the Court. I am frank to say I don't 

7 

know really that there are any steps, but I think that is 

8 

problem of the Court, and if anything further is done I wi • 

9 

notify counsel as a matter of courtesy, at least, so that 1 

1 i 

10 

i 

you can be heard if you care to be. 

11 

Now, the defendants will be continued in the 

12 

bail arrangements which are already fixed. I am frank to 

13 

say I do not recall what they are. 

14 

MR. MARTIN: There is a personal recognizance 

, 

15 

bond that each -of chem has already signed, your Honor. 

16 

1 

I don't know what your Honor's intention is withl 

i 

17 i 

j 

regard to a pre-sentence report. We would be prepared -- ' 

18 

THE COURT: My practice is to reveal the pre- j 

19 

sentence report to all counsel and the parties involved an J 

20 | 

i 

I will have them available in my chambers as soon as they ! 

21 

are reported, at which time I welcome you to come and 

22 

I 

peruse them. When 1 say "you" I don't mean just you gentle * 

23 

ment who are counsel, i mean the dsfendant in question. j 

24 

MR. MARTIN: Fine, your Honor. i 

! 

25 

i 

THE COURV, Not only that. If any party wishes ‘ 

1 

j 

. 
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1 

}he 


2 

to submit any letter ormemorandum on the sentencing issue 


3 

I would certainly not be anything but receptive to that 


4 

type of submission. 


5 

I would suggest for the moment you might like to 


6 

wait and see a bit what developes before you decide what 


• 7 

to do, and then when you do decide, why, just simply let 


8 

me know and I am sure we can work it out. 


9 

Any other business we need take up today in thi . 


10 

case? 


11 

MR. HVRTIN: No, your Honor. 


12 

THE COURT: Gentlemen, another day. 


13 

********* 


14 



15 

1 


16 



r 17 

18 

19 

20 

21 

. 

• 


22 

* 


23 


l 

24 



25 
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/74 1 

lze 

I 

2 

UNITED STATES OF AMERICA 


3 

vs - 74 Cr. 43 


4 

5 

ANTHONY M. NATELLI, et al. 


6 

MR. MARTIN: Your Honor, the motion I wanted to 


7 

take up in the absence of the jury in the robing room has 


8 

to deal with the articles in the Wall Street Journal. 


9 

T would request that matter not be typed in the 


10 

transcript so we don't get into a story on my motion and 


11 

that is the reason I asked to bring it up. I would like to 


12 

have to tomorrow to present a brief on the point. I think 


13 

our basic point, your Honor, is that given the fact that 


14 

Mr. Burton is chief accountant of the SEC making this state¬ 

• 

15 

ment at a time when the* trial was about to commence, it's 


16 

the second time he has made such a statement during the 


17 

pendency of this indictment as far as we have been able to 


18 

determine, that we would move to dismiss the indictment on 


19 

that ground. 


20 

. And I would put all that in a motion tomorrow, i 

l 

21 

I may, and I just want to bring it to your attention so I 


22 

would not be deemed to have sat on my riqhts. 

i 

23 

THE COURT: Whenever you want to make a motion 

• 

24 

and you are ready, you tell me. What T would really like 


25 

to know, is, I don't know of any statements by Burton excep 

. 


southern district court reporters, u.s. courthouse 
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22 

23 

24 j| 

25 I 


lze 
one. 


MR. MARTIN: That will ^a contained in the 
papers I will file. We are aware of another incident. 

TIIR COURT: Is there any article that appeared 
in this morning's Journal? 

MR. MARTIN: I did not get any paper this 

morning, your Honor. The station was out of it. 

MR. STILLMAN: I got it, I road it, there was 

none. 


SOUTHERN OIS1 RiCT COURT REPORTERS U.S. COURTHOUSE 
__rOLEY »)U>RF Nl * YOI1H N Y CO T 4S.0 


t 




6/74 


1 


gawe 


2440 


2 

UNITED STATES OF AMERICA 


3 

vs - 74 Cr. 43 


4 

5 

ANTHONY M. NATEELI, et al. 


6 

(In the robing room.) 


7 

MR. RAKOFF? Your Honor, we were served before 


8 

lunch, as your Honor was, with this memorandum of the 


9 

defendants to dismiss the indictment on the grounds of the 


10 

statement made to the press by Mr. Burton. 


11 

On the very second page of that there is a 


12 

paragraph that says, "In addition, other information has cor 

ie 

13 

to our attention which indicates that this is the second 

) 

1 

14 

time that Mr. Burton has publicly expressed his opinion on 


15 

the merits of this, since this indictment was filed." 


16 

And there are other statements of that kind in 

1 

17 

the statement of facts. 

1 

18 

Your Honor, there is no affidavit, and, what's 

1 

19 

more, there is nothing here giving what was said, who 

i 

20 

it-was said to, when, where or any of the details. I don't 

1 

i 

21 

see how the Government can possibly respond. 

i 

22 

THE COURT: This is the same thing I asked the 

i 

23 

other day. We still haven't gotten an answer. 

• 

24 1 

MR. MARTIN: May I be heard on that, your Honor? 

! 

• 25 

1 

THE COURT: Quickly. 

• 


SOUTMtflN DISTRICT COURT REPORTERS U.l. COURTMOUEE 
_RQLCV -QUPRP WFW YQ 7 K NY CO 7 - HIP_ 




1 


gawe 


2441 


2 


2 

HR. MARTIN: Basically I took the position in th< 

1 

E! 

3 

memorandum that on what we have already we were entitled 


4 

to a dismissal. I did urge — if your Honor didn't agree 

! 


5 

that, there would be a hearing because there was other 

I 

• 

6 

information. I will be happy to state it for the record. 


7 

I have been advised, your Honor, that Mr. Burton 


8 

did make a statement and a speech in I believe it was 


9 

! Memphis, Tennessee in February of this year, about this 


10 

matter and stated that he wouldn't have referred to these 


11 

cases if these people weren't quilty. 


12 

THE COURT: Would you brinq the jury in, please. 


13 

MR. MARTIN: Also I have been advised by Mr. 


14 

Earle, counsel for Peat, Marwick, that Mr. Burton made a 


15 

similar statement in connection with a pending civil case 


16 

and that at that time Mr. Earle advised Mr. Burton that it 

1 

17 

was improper to comment publicly uoon matters which were 


18 

before the Court. 

1 

19 

Those are the bases for the statements that are ‘ 

1 

20 

contained in the affidavit which wo would be prepared to 

{ 

21 | 

take lip at a hearing if your Honor would order it. I ask 

i 

22 

this not be transcribed. 


23 

THE COURT: Yes, it will not be transcribed and 

t 

24 

you will not reveal any of this memoranda to anybody, and 

» 

25 | 

1" moan t.o anybody outside of the neoole in this room. 
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UNITED STATES OF AMERICA 

VS - 74 Cr. 43 

ANTHONY M. NATELLI, et al. 

(In the robing room.) 

THE COURT: First of all, Mr. Andrews, gentlemen, 
of the Wall Street Journal has filed an application with 

m<5 * He is almost as regular as counsel are in these early 
morning applications. His application is to see the memo¬ 
randum that Mr. John Martin filed yesterday. 

MR. MARTIN: I would say that the application is 
denied without prejudice to his right to renew at some 
future time after the conclusion of these proceedings. 

THE COURT: I am not sure I understand you. You 
ran that by a little too fast. Say that again. 

MR. MARTIN: I say I would suggest that he be 
advised that that application is denied at this time without: 
prejudice to the right to renew it at some time after the 
termination of these proceedings. 

THE COURT: That's fair enough. The real point 
is that he wants to see the brief. 

MR. MARTIN: My reaction to that would be not, 

your Honor. I think we are taking these matters in here to 
avoid any additional publicity in this regard. 
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™ R COUCTi AW right, r think 


sensible. 


that's probably 


accordingly 


Do you disagree with that, Mr. Velio? 

MR. VELIE: No, not really. 

the COURT: All right. Then I will handle it 


Th ° neXt thin * 1S - Martin and still*, 

and VeUe, do you want no to bring the jurors in and 

individually guestion them as to whether or not they have 
read anything or seen 

g ' any publicity on this case? 

MR. MARTIN: I thinir r 

h* nk 1 «n speak for Mr. still™, 

our clients, your Honor, to say that wo a- 

ay cnat we discussed this 

and we would suggest the folding nrocedure. That the 

in the absence of counsel, sneak to eachjuror indivi- 
dually to ask then, if they ha ve rcad or I 

me case and if they have, to determine what it is that the! 

hi,Ve -° ad ^ heard ' “* —• - -ny have read or heard f 
anything, whether in their view this would in any way 

Prejudice their assessment of this case. 

THE Court: r Will he glad to do it. X prefer 

that you listen to this. 

MR. MARTIN: I though*. 

thought, your Honor, it might be 

l0SS f ° r ^-ived to have it just with 

tH0 COUrt ' — Honor could then report to us 


.. 

1 r "• ’ «kMO 


/ 
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24 

25 


anythinq that has cone up as a result of that. 

MR. VELIE: I think that's acceptable procedure 
if the Court wishes to follow it. 

THE COURT: I think it would be helpful, because 
I am frank to say that I don't have any convictions at 
all that this jury has qone out and ignored the directions 
of this Court. My experience is that jurors don't normally 
do that. 

Second of all, I am not at all convinced that th« 
so-called offending article is really unfavorable to the 
defense. As a matter of fact, if I were in Mr. Velie's 
shoes, I would be more concerned because of the what I con¬ 
sider to be rather slanted version of other things that wenl 
on in the courtroom in favor of the defendants, according 
to the writer. 

So to me this whole thing is a bit of a peculiar 
problem, and I put the word "problem" in quotes. I am not 
even sure it is a problem. 

. But I will be glad to do this because I think it 

is the first thing that has to be done. Then we can decide 
on the basis of what happens and on other grounds, whether 

i 

we have to have a hearing later, as you suggested last 
evening. That may still be in order. I just don't know 
at this moment. 
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2 

MR. MARTIN: Fine, your Honor. 


3 

Your Honor, just as a matter of timing, I think 


) 4 

any time today that your Honor thinks convenient. 


5 

| 

THE COURT: T think what I will do is proceed to 


6 

do it right now. 


7 

MR. MARTIN: Shall we then depart, you Honor? 


8 

THE COURT: Yes. 


9 

(Counsel left the robing room.) 


10 

(Juror No. 1 present.) 


xx 11 

BY THE COURT: 


12 

» 

Q Hello, Mr. Lights. I am sorry to disturb you, 


13 

but I am calling each member of the jury in to simply ask al 

: 

14 

this point whether or not you have seen any newsoaoer artic! 

■ e 

15 

about this case since we started? 


16 

A No, I haven't. 


17 

Q Or had occasion to see anything on television. 


18 

even flectinnly, or heard anything on the radio? 


19 

A No. There is a young lady on my job who wanted 


20 

to- toll me what she read in the Nall Street Journal, but I 

i 

21 

told her not to tell me. 


22 

0 I am pretty sure everybody is in the same posi¬ 


23 1 

tion? 


24 j 

A I don't read the Nall Street Journal. 


25 | 

0 I understand. Nor do I, as a normal matter. 
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I am pretty sure this is so, but for various legal reasons 
I am making the inquiry very briefly before we begin today. 

Thanks so much. We are going to get everybody tc> 
come in in order and then we will start. 

(Juror No. 1 left the robing room.) 

(Juror No. 2 present.) 

BY THE COURT: 

0 Good morning, Mr. Nanoli. 

Mr. Napoli, very simply, I am calling each member 
of the jury in to find out if by chance since we began the 
case you have seen anything or read anything in the news-* 
papers or heard anythinq on television or radio about this 
case. 

A No, sir, I haven't. 

Q Very good. I don't have any reason to believe 
anybody has, but I just want to make sure for various 
technical reasons. 

Thank you, sir. What we are going to do is go 
th.xoucfh this procedure and then we will start very shortly. 

(Juror No. 2 left the robing room.) 

(Juror No. 3 present.) 

BY THE COURT: 

Q Good morning, Mrs. Sanford. 

Mrs. Sanford, what I am asking very simnly is 
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whether or not anybody has seen or read anything in the 

newspapers or heard anything on the radio or television about 
this case since we beoan. 

A No, but I understand from my father that it has 
been in the paper. 

0 Yes. But you yourself have not — 

A No, I haven't read it. 

I rather thought so, but T want to go through and 
check with everybody before we begin this morning. 

A All right. 

0 Than]; you so much. 

(Juror No. 3 left the robing room.) 


(Juror No. 4 present.) 


BY THE COURT: 


0 Good morning. 

A Good mornincr. Judge Tyler. 

f-) ’ 1r ‘ hajek, I -just want to ask each member of the 

jury before we begin today, whether or not since the case 
began any of you have seen or read anything in the newspapers 
about the case or heard anything on TV. 

A No, I didn't see anything. I was anxious to 
look, but I couldn't see nothinn. 

0 All right. Thank you very much. 

(Juror No. 4 left the robing room.) 
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2 

(Juror No. 5 present.) 


3 

BY THE COURT: 


4 

0 Good morning, Miss Rosenwald. I am asking each 


5 

member of the jury before we begin today, whether or not 

- 

6 

since the case began any of you have read anything or seen 


7 

anything in the newspapers or heard anything said over the 


8 

radio or television about the case? 


9 

A I haven't heard anything and I have avoided 


10 

looking in any areas where I might find anything. So I 


11 

don't know whether there is any overt publicity or not. 


12 

i 

Q I understand. I rather think that is pretty much 

i ! 

13 

what everybody has had in mind, but I just wanted to go 


14 

through it for technical reasons. 


15 

Thank you. We will begin as soon as we finish. 


16 

(Juror No. 5 left the robinq room.) 


17 

(Juror No. 6 present.) 


18 

BY THE COURT: 


19 

Q Good morning. How are you this morninq? 


20 

1 

A Fine. 

i 

21 

Q I am calling each member of the jury in simply 

! 

22 

to ask whether or not since we started the trial anyone of 

! 

23 

you has seen anything or read anything in the newspapers or 


24 

has heard anything about this over TV and radio? 

1 

25 

A I haven't heard any or read any. 
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Thank you very much, sir. 

(Juror No. 6 left the robing room.) 


(Juror No. 7 present.) 


BY THE COURT 


Q Good morning. Miss Codrington. I am simoly calling 
each member of the jury in to ask whether or not since the 
trial began any of you have road anything or seen anything in 
the newspapers or heard anything about the case on tele- 
vision or radio? 

A Mo, nothing at all. 

° Thank you very much. Sorry to trouble you. We 
will get started very shortly. 

A All right. 

(Juror Ho. 7 left the robing room.) 


(Juror No. 8 present.) 


BY THE COURT: 


day? 


0 Good morning, Mrs. Chasin. Now are you this nic, 


A Pine, thank you. 


o I am calling each member of the jury in to simple 

inquire as to whether or not since the trial began any one 
of you have seen anything or read anythin, in the newspapels 

or heard anything about this from other sources, such as 
television or radio. 
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9 

2 

A 

No, I did not. 

3 

Q 

Thank you very much. 

4 

A 

You ere welcome. 

5 

6 


(Juror No. R left the robing room.) 

(Juror No. 9 present.) 

7 

BY THE COURT: 

8 

0 

Good morning, Mrs. Dedra. How are you? 

9 

A 

Fine, thank you. 

10 

Q 

I am simply calling each of you in to inquire as 

11 

to whether or not since we began the trial you have either 

12 

seen anything or read anything in the newspapers or heard 

13 

anything 

about the case, say through radio or television. 

14 

something 

of that nature? 

15 

A 

No, I didn't. As a matter of fact, I am very 

16 

busy. My 

1 

mother is leaving this morning to Florida, my 

r 17 

husband is not feeling that good. 

18 

Q 

You have your hands full? 

19 

A 

Yes, yes. 

20 

0 

I understand. 

21 

A 

Yes. 

22 

Q 

Thank you very much. 

a 

A 

All right. 

24 

Q 

We will get started very shortly. 

25 


(Juror No. 9 left the robing room.) 
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(Juror No. 10 present.) 

BY THE COURT: 

0 Hello, Mr. Bustin. How are you today? 

A Okay. 

0 I am simply calling each member of the jury in 

to ask whether or not since the trial began any of you have 

/ 

had a chance to be exposed to any newspaper article about 

the case or perhaps something over radio or television or 
some other source. 

A No, I have not. 

0 Very good. Thank you, sir. We will get started 
shortly. 

(Juror No. 10 left the robing room.) 

(Juror No. 11 present.) 

BY THE COURT: 

0 Good morning, Miss Clark. 

A Good morning. 

nr- I 

I Dust want to trouble you one minute to ask, as 

I .have everybody else, whether or not since the trial becan 

you have had any exposure to any newspaper article about 
this case -- 

A No. 

or heard anything on television or radio? 

A I don't have television. No. 
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2 

Q Thank you. We will get started very shortly. 


3 

A All right. 


4 

(Juror Wo. 11 left the robing room.) 


5 

(Juror No. 12 present.) 

- 

6 

BY THE COURT: 


► 7 

Q Hello, Mrs. Cooper. 


8 

A Good morning. Judge Tyler. 


9 

Q I just want to ask you, as I have been each and 


10 

every one of you, whether or not since we began you have be< 

*n 

11 

exposed to any newspaper article about the case or any othe: 


12 

source, such as television or radio, which mentioned the cas 

le 

13 

in any way. 


14 

A No, I haven't. 


IS 

Q Thank you. We will get started soon. 


16 

(Juror No. 12 left the robing room.) 


17 

(Alternate Juror No. 1 present.) 


18 

BY THE COURT: 


19 

Q Good morning. How are you? 


20 

A All right. 

! 

21 

0 I am simply asking each one of you whether or no : 

1 

• 1 

22 

since the trial began you have had any exposure to any 

1 

23 

newspaper article about the case or exposure to something 

- 

24 

like a television mention or radio mention of the case, 

f 

25 

something of that nature? 
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2 


A 


I have not. 


3 

Q Very good. We will get started very shortly. 

4 

A Thank you. 

5 

(Alternate juror No. 1 left the robing room.) 

6 

(Alternate juror No. 2 present.) 

7 

BY THE COURT: 

8 

Q Hello, Miss Spiro. How are you? 

9 

A Thank you, yourself? 

10 

j Q Good. I am sorry to disturb all of you but T am 

11 

obliged to ask whether or not any of you since the trial 

12 

began have had any exposure to any newspaper article about 

I 

13 

the case or, say, any radio or television about the case? 

14 

A I definitely have not. 

15 

Q Thank you. We will get started very shortly. 

16 

(Alternate juror No. 2 left the robing room.) 

17 

(Alternate Juror No. 3 present.) 

18 

BY THE COURT: 

19 

Q Good morning, Mrs. Aronson. I am just calling 

20 

each one of you to ask whether or not since we began the 

21 

trial you have had any exposure to any newspaper article 

22 

about this case or exposure to any other source of informa¬ 

23 

tion, such as radio or television, about the case. 

24 

A Not at all. 

25 

° Thank you very much. We will got started right 
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2 

away, I am sorry for this delay. 

3 

A That's okay. 

4 

(Alternate juror No. 3 left the robing room.) 

5 

(Counsel present.) 

6 

THE COURT: Gentlemen, this process, which has 

- 7 

consumed half an hour or more, brings to light the followin< 

8 

! # 

information. 

9 

None of the jurors stated that they had seen or 

10 

heard anything about this at all from any source of the 

11 

media. The only two exceptions — and I put that word in 

12 

quotes are Mr. Lights and Mrs. Sanford, numbers 1 and 

13 

3, respectively. Mr. Lights reported that one of his co¬ 

14 

workers had said to him that she had read an article 

15 

or articles in the Wall Street Journal and he says that he 

16 

told her "Look, I don't want to hear anymore about it. The 

17 

Judge has asked us not to get into this." 

18 

Mrs. Sanford said that her father had reported 

19 

to her that he had read something about it and she said thai 

20 

she asked him not to go any further, that the Judge had 

21 

asked the jury not to get into this. 

22 

The others all stated unequivocally, as T under¬ 

23 1 

stood them, that they had not seen or heard anything about 

24 

it. 

25 

Now, I personally, for whatever it is worth, as 
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one who has gone through this procedure on a number of 
occasions, did not see or observe or feel anything that 
led me to disbelieve any of these people. However, I sup¬ 
pose I am not infallible in this or any other matter and 
I will say no more. 

I would suggest that there is no reason to type 
up or transcribe these notes at this point and unless any 
counsel disagrees, I will simply direct that this portion 

of the transcript not be typed up until otherwise ordered 
by the Court. 


I 

a 


MR. MARTIN: Fine, your Honor. I just would add 
am not sure that we have made Mr. Burton's sicined memoranc 
part of the record, which I think should be done. 

THF COURT: I had thought I made it a Court's 


a 


Exhibit. 

MR. MARTIN: I wasn't sure of that. 

THE COURT: Certainly that was the intention. I 
quite agree with you. 


MR. RAKOFF: It was number 2, as I recall it. 

THF. COURT: Somethin^ of that nature. I would 
ask — I know I don't need to — if all of vou could continil 
to advise me, as John Martin has. I do not read the Wall 
Street Journal as a matter of course, so I don't see these 
articles unless you bring them to my attention, as I think 
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2 

you understand. 

3 

I assume that there have not been any others 

4 

recently or I would have heard about it. 

5 

MR. MARTIN: I think I saw a small one the other 

6 

day that was so innocuous as to not concern me. I don’t 

7 

think it would concern Mr. Velie. 

8 

MR. VELIE: It certainly doesn't concern me. 

9 

MR. MARTIN: I would just add for the record. 

10 

j your Honor, that we still press our position on the statemen 

11 

alone and the admitted involvement of Mr. Burton we are 

12 

entitled to a dismissal. 

13 

THE COURT: What I am qoincr to do now is wait 

14 

and I will take this up with you later, more or less alonq 

15 

the lines you suggested last night, and if we have to have 

16 

a hearing, we have to have a hearing. 

17 

MR. MARTIN: Fine. Thank you, your Honor. 

18 


19 


20 | 

• 

21 


22 ! 

• 

* jj 



24 jj 

25 11 
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UNITED STATES OP AMERICA 


vs. 


74 Cr. 43 


ANTHONY M. NATELLI, et al 


THE COURT: I want to ask you two things. 

First of all, I am indebted, I assume, to Mr. 
Martin for the latest matter in the Well Street Journal, 
which I find to be absolutely outrageous, irresponsible, 
yellow journalism of the worse order, even though I don't 
think there is anything that anybody can do about it, grantj 
ing our First Amendment freedoms, and second of all, it 
wouldn't have any really nreat impact that I can see becausl 
I, whatever you may thing, have utmost confidence in this 
jury not reading this at all, particularly since the voir 

dire which was conducted yesterday. But I do express thank| 
to you. It was you. 

MR. MARTIN: Yes, your Honor. 

THE COURT: I thank you for that. We will make 
it-, as usual, a Court Exhibit in this case. 

I find this absolutely inexplicable, even though 
so far as I.know it is fully protected under the laws and 
the Constitution of this country. To say that this is 

anything but outrageous flummery in ny opinion, would be 
wrong. 
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2 

I don't understand how any resoonsible paper 

3 

or reporter could ever do such a thing, unless he is 

4 

purposely seeking to jimmy the Court or the parties or some 

5 

body in this case. It just seems to me unbelievable. 

6 

If we have a hearing at the end of this case, 

7 

believe me, I am going to keep my openings open so far as 

8 

| that reporter and that paper, because there is no source 

9 

protection problem here. Mr. Burton has revealed exactly 

10 

who the source was by his own willingness and the investi¬ 

11 

gations of Mr. Rakoff. 

12 

We will have to seal this and not transcribe thi. 

13 

little session because of the subject, of course. 

14 

How Mr. Andrews pieced all this together, I 

15 

wouldn't know. I should say in fairness to all of you. 

16 

however, I don't believe any of you blurted this out to 

17 

him. I think he just pieced it together, because he is 

18 j 

j 

certainly an intelligent person, and he probably, knowing 

19 

that Mr. Martin filed this motion, so called, why he prob¬ 

20 

ably pieced it all togc her by his observations without 

21 

more here in the courtroom. But we will pass that. 

22 1 

MR. MARTIN: May I just say for the record that 

23 | 

I do agree with what your Honor has said and we have no 

24 

objection to sealing the record and ask for it. Also, 

25 

I think given the fact that you have conducted a voir dire 


,outm Vo7cv;:' c :" ou " t R ' p °" Te "‘ * • cookhouse 

r OLEY SQ J A RE NEW YORK, NY. CO 7-4SE0 






1 


jhe 


2459 


3 




of the jury yesterday on this subject, I would not ask to d 
that again in response to this. 

THE COURT: Oh, no. That to me would be wildly 
impractical, from your viewpoint and everybody else's. 

I assume you agree, Mr. Stillman? 

MR. STILLMAN: Absolutely. 
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